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237) Arthur Kaufmann, Rechtsphilosophie, 2. Aufl.,, 1997, S. 344.

275



I.

EES} kg 2931 XBRREER

i
o
=
S B
S

,'E[;//-(,

/ﬂi

R

0. 20008 vl EH XA A% 4 Bush v. Gore)

L AR e
2. &4 Bush v. Gore)2] 27
7} th4=2] A(Per Curiam)
L}, Chief Justice Rehnquist®} Justice Scalia - Thomas®] H.32]
ZA(Concurring)
t}. Justice Stevens -+ Ginsburg - Breyere] wtthe]ZA
2}. Justice Souter - Breyer - Stevens - Ginsburg®] Wt o]z
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II. 20004 D|Z2cHE=HMHAL =& (Bush v. Gore)

1. 149 A8

2000 vl=r gEEAAEARE dEeE AAJ AES
TSl 2000, 11 8 Z=2Evh 79 AAG=S & Fo de@ddA HdA
ol MAoA nl=x F3ld thEHAA FH <2 Bush-Cheney(¢]3d} “Bush &
Hetark ghehzE 2909136%E, vw WY diEEdA  $FHL
Gore-Lieberman(©]3} “Gore &X"g}1qtk 7} 2907361% 2 5, Bush
TR} 17343 A= sk rial WAk

E2Yt 7 AAY §102.141(4)l oJstH A7 0.5%0]etd Wl =
AsA o2 JIAM HEE s AR i, 1o wet HuEd A

I F TR FARs FEAARE o1H8] Bush ¥ <
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olo Gore ¥H+= Z=EHt F AW §102.166(2000)0] Jate] 22
= Volusia, Palm Beach, Broward, Miami-Dade Counties %177 of
& FHRE(FRIDE P st

E2Ytt 79 F5%% Katherine Harrist® & 7AW §102.111,
102.112¢1 - 8€ M) HFAIgkel sidat= 2000. 11. 145 WA 38
2 7AX&9 3, Supreme Court of Florida(e]d} “SCF”E} kil =
2 MES] HEAZHS 2000. 11 26.2 AARe= BAS ek 1
| #2L Supreme Court of The United States(©] ?5‘} “SCUS”# ok
geholl olste] 1 2A7F B Esitiar ste] SCFoll 317] 355 At

Z2E 7o AARHY L= 2000. 11. 260 & T dlEHEAA
AAJ[NE A9 A3E 2118k, Bush $H7F SElste] tle®d A
Aol F2vr F AAIG 25219 & RSP AT

284 Gore FRE 2000, 11 27. Ezalth F AW §1021680] o
A&te] Leon County Circuit Courtell 91 AT 93] o] AAZA &
i 588 dFE 2% Ak 53 Z2e|th F Palm Beach
County ‘s 37He] A7) 57431l wsto] 7o) Aol oj5o] A
v 1 AnE WA vk fraskA Xk T Aol AR EIA
U FEFEVE 3ARe] FEE el Fgekdth ey the Cireuit
Court= 1 F717F fitkaL ol& 7] o Gore X SCFe
FAstTHE Ayl fste] 1 F @ TJr Ne7do] A E o] Hig
SCFe] #&o] JAAEAH).
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County (]38} “PBC"2FaLyt strh)e] 2153 < MDC] 1683%E Gore ¢
Rl 7} Abdsteta Weta, F2ev 79 EE Countyel tisk 431
NE QA% 2 FHEE SA AFE RS YWile #ES stk
(Gore v. Katherine Harris)233),

238) o] Ak #AoA SCFE 4302 AZS Uzed, 2 #Z2exE b33 2.
(a) G974 (Anstead, Pariente, Lewis and Quince, JJ.)

- FEFHE(egal vote)T FHEA AF WEE] QA EH= e wetr) webd MDC
AATF2 90005k et FHEE Waha, 19k 22 4§, Circuit AR Al 1o o
3 A FAE W By AFAS Fosn e Z2RY F AAY A
w}a} SCF& Circuit Court7} 72+ AAFHAA MEH o= dARLILS] 5 LA

T A MEAe FEE o] A E3 FHE(undervote)oll st FARE

- o

Ugsel F oAtk w3 o) FHEE S PBCO MDCO 7+ 2153% %} 16835 Gore &
Holl A9 As WAk o)A MEme] HFAE 11. 26. Aol A Fste] Al
Ao Aatola @x TR0l T HIFAFE Fol AT sk 74]401]/‘1 uj A
& 4 glth. MDCAHATS A$E Feld 168871 o] AAFNA A R
FHES Aiel7]= AN AAY AFE HMIAE F UE FEREIER oF
ME Azl Agstoiof gt

-u = AW A2 Allx A2&(Article 11 section I, clause 2)o 9std, F < 3]s}
Aok Wl oste] dERAAdEe A== ‘ITILZ']O}‘"’ A=, F 3= 4
e Toted 2 Ade FAksta & "rk 283 VS EHEES”S/% A5
(3 USC. §5)°l olatd tE®dA<d Aol dhato] 31301 A2 73, 2ol o
A4 99, AR S 71 Rl AR st pAstal gl ol w3
FzEvt HE rge] Arele] & #d F=evh F AW §102.168(2000) ]
oo AALE AL FAH2 ojgtn A& FASFE] Al dem, dAH

= Aotk & FAd o, AA4HY
el A £ AAHAAY 4

§,_6]— 3—}_7}— A w =] o I AA Ay FAAo R 3HelE u
i—rEi 104 ojufdl &= Z2Ev = AAY §102.166(1)ol o3t AAA el gt
ololAH e thdt AA F 59 olulel Circuit Courtell AAZAI} o] )3k o] 25S
A71E 4= A h(§102.168(2),(3)). 2E]al W §102.168(8)° <8}, Circuit Court
FAboll Al HR3 FAL 5 ARY ¥ ¥ 4 9lil(investigated, examined, or
checked), FAFA7F —Zrﬂﬁ SHE WASNAY uERS & lon, 3l uet
A FALES AT AT & de 43S Hosian 92‘ AA A o9
255 AV F de AgEs EZ2YY FA 18459 ol L AT AE U4
Hoj Zolil AANA Mixe ZHe vtEfe S T4 gﬂ}ﬁi RE $HA
o Eqolt), g 1997d FEZ2th st AANE L3 dA e A E
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o] At
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MDC 90009 7% 1 FEEA7 E3uAL dgel dva ¥ Aust ek
a9 FEAY NS BEE FAT £ YE RE EE AW 2
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e 29 oA glont, #Als AARANAN o WA 1A S HAsheTt o
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Sk olo] tisle] Bush FHE SCUSO 713Ail(emergency
3L, SCUSE 2000. 12, 9. #2 ZAxjo] ujz}

Busholl Al 3]5&3 = ¢le &8z 2= 5 vdar gk ¢ SCF

application)=  #|7] 3}

2000. 12. 26. Court7} A3 3=
et o3le] d&A Hee FAE
o] ot AL AA T LA 2.166(7)(b)oll ¢ uj 2 o},
NEd AAY § A BN Ae HF)% L1298 7o W #AF dAE
FPst=d ATY FARE ok E22E 937 dEH AA Bk A A
AAAZE Courtdl FAI3AEA e E3dAsit agn F4Ae A Gl
Fra=0

(c) YA 2(Harding, J./ Shaw, ])

i)
won
judt
()

-9Addde] 2o oM E Fosd, olfr A T AFHsUIEe Ry F
A7 §102.166 A o7 o]l Sl AdAdE AL FE H
74e wol = HgEuh, 2 W §102.168 AAole] AgAztE WA Aol oie
gEelng A& = gled, dARAL olF £t 27HA A B o] 4

AP S A 489t
ATl AARADG e 93t A
FAA A Aol FEFE v 7]
T o] A AS HHE FAlFol
1Al e8te] AME RS A= EH AAZAN AQlE A B3 Feo] A
F AAC AFEE A Auele I dRERY] FAZ 2Hstm Yt
gEY AAE 3 Ao EAVF olyEz 9 e
FsAol 9lE ¥ H(unsuccessful candidate) 7IH %= =+
A A A galjop s, Adargle ol ke 2wl
K389tk
cu =] S giE Y AES 93 2000, 11. 7. AA 9 AnE A7) Yste] & 1
7l Countyell lolA F&E Hol it AARE &3te e Y3 eldsiA
¥t EE WAl AFHIFRA AEFN IS Frksted 2 7|ve W
o Aufoll Qth. FHAL o) FHE WEOoRHN o] Fo = Atk
Sl 9% BEuE FAFHe 12, 120 744 F AAdA e 170,000%] ek A
= A, At ste g AlZge] Ak A, M-S
waly] olgrian & Aotk AAl 12, 12. 744 FAE AARI 4R guy
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o] #dd uegl JYPF 1 YW FHE Ao JPS AAA Y 5
Aol certiorariE Q1A3sFaL, 2000. 12. 12. ) SCFe] #2< 1}7] 4538}
= B4 Bush v. Gore)E stgth

2. W2 (Bush v. Gore)9 8%
7}, ct=2| 24 (Per Curiam)239)
- FEAE ARR T A4R 290 o)A TR A A 7 FeAY 1
5! 1

18] FrAA 7| 1 7]3%7F Bekdste] JHE Aol ALk
. AP 5219
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SHdstal sdstAl 713EskA] oy Aol Eds AR Z1AZE 7]

15 gel A RSk T 7% Aol diskel A
g vlde Roln,

I SRe Fo) o8t oEE AN T AgAee] B}
wew 7 A4 vele AMAAS ANeE AL Adstolof nza
M OEE A4 AES A% A AW AAUS A Ad
dela F o oslel A sk g WA Aeet ksl 1 AW
28 22 e frkE @ Art, IT, §1)240

Al

~

s

ol
s

239) Courte] A&4Ql oA S oz AA

240) U.S. Constitution Article II

section 1. [2] Each State shall appoint, in such Manner as the Legislature thereof
may direct, a Number of Electors, equal to the whole Number of Senators and
Representatives to which the State may be entitled in the Congress; but no
Senator or Representative, or Person holding an Office of Trust or Profit
under the United States, shall be appointed an Elector.
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246) 3 U.S.C. §5 Determination of controversy as to appointment of electors

If any State shall have provided, by laws enacted prior to the day fixed for the
appointment of the electors, for its final determination of any controversy or
contest concerning the appointment of all or any of the electors of such State,
by judicial or other methods or procedures, and such determination shall have
been made at least six days before the time fixed for the meeting of the
electors, such determination made pursuant to such law so existing on said
day, and made at least six days prior to said time of meeting of the electors,
shall be conclusive, and shall govern in the counting of the electoral votes as
provided in the Constitution, and as hereinafter regulated, so far as the
ascertainment of the electors appointed by such State is concerned.
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Alabama ex rel. Patterson, 357 U.S. 449(1958), Bouie v. City of Columbia, 378

251) Fairfax’s Devisee v. Hunter’'s Lessee, 7 Crunch 603 (1813), NAACP v.
U.S. 347 (1964).

249) Central Union Telephone Co. v. Edwardsville, 269 U.S. 190 (1925).

250) Arizonans for Official English v. Arizona, 520 U.S. 43, 79 (1997).

248) General Motors Corp. v. Romein, 503 U.S. 181(1992).
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254) Jack M. Balkin, Bush v. Gore and Boundary Between Law and Politics, 110
Yale. L. J. 1407, 1414-1425 (2001).
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255) Richard A. Epstein, “In such Manner as the Legislative Thereof May Direct”:
The Outcome in Bush v. Gore Defended, 68 U Chi L Rev 613, 619-635 (2001).
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A& ¢wkolglar = I =ZE Richard A. Posner, Bush v. Gore:
Prolegomenon to an Assessment, 68 U Chi L Rev 719 (2001).

256) Amendment XIV [1868]

section 1. All persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States and of the State
wherein they reside. No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the United States; nor shall
any State deprive any person of life, liberty, or property, without due process
of law; nor deny to any person within its jurisdiction the equal protection of
the laws.
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Supreme Court And The Idea of Progress 94-95 (1978); Alexander M. Bickel,
The Supreme Court, 1960 Term-Foreword: The Passive Virtues, 75 Harv L
Rev 40, 75 (1961).

268) Jack M. Balkin, Bush v. Gore and Boundary Between Law and Politics, 110
Yale. L. J. 1407, 1431-1441 (2001).; Cass R. Sunstein, Order Without Law, 638
U Chi L Rev 757, 761-762 (2001).; David A. Strauss, Bush v. Gore: What
Were They Thinking?, 68 U Chi L Rev 737, 742-744 (2001).; Frank L
Michelman, Suspicion, or the New Prince, 68 U Chi L Rev 679, 686-689
(2001).; Samuel Issacharoff, Political Judgments, 68 U Chi L Rev 637, 650-656
(2001).

269) Frank I. Michelman, Suspicion, or the New Prince, 68 U Chi L Rev 679,
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274) Gibbons v. Ogden, 22 US (9 Wheat) 1 (1824).
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276) 347 US 483 (1954).
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1) : The right of citizens of the United States to vote shall not be denied or
abridged by the United States or by any State on account of race, color, or
previous condition of servitude. (Section. 2) : The Congress shall have power
to enforce this article by appropriate legislation.}
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Summary (Larchmont, N.Y.: Emanuel Publishing Corp. 2000), p. 330.
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