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Cockburnt® #H2 “7]A4% ARQte] Aol 1efgh Hrdgh Jgo 7
WE AEY a8 F59 FHES d5E @ AES BHEATIAY
HFaj Al 7] =7k o §7o) o3k Alolehal ARkl

o] &]FA7]F(Hicklin Test) S&stttal F4¢ =7t 58] Wzt
Sk Aol tigh g ol o3 wekwar, 1 AEe] 5AT Ao

24) Robertson v. Baldwin, 165 U.S. 295.

25) Rodney A. Smolla, Smolla and Nimmer On Freedom of Speech: A Treatise on
the First Amendment, Student Edition, Mattew Bender, New York, 1994, §
7.01, p 7-3.

26) Winters v. New York, 333 U.S. 507 (1948).

27) Barnes v. Glen Theatres, Inc., 111 S. Ct. 2456, 115 L. Ed. 2d 504 (1991).

28) Regina v. Hicklin, L.R. 3 Q.B. 360 (1848).
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D. H Lawrence® ‘Lady Chatterly’s Lover, Edmund Wilson<]
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e A& 9= 3
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Lt 2A7|F (1957)
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APAS 1957 9] ‘2A SEE 5AEAB00IAT o] Al A

S- 149 (federal obscenity statute, 18 U.S.C.A § 1461)

29) United States v. One Book Called ‘Ulysses’, 5 F. Supp. 182 (S.D.N.Y. 1933),
aff'd, 72 F.2d 705 (2d Cir. 1934).

30) Roth v. United States, 354 U.S. 476 (1957); Alberts v. California, 354 U.S.
476(H e AR,
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33) A.LI Model Penal Code, § 207.12(2) (Tent. Draft No. 6, 1957).
34) Ginsburg v. United States, 383 U.S. 463 (1966).

42



AHe] SEtE EFXH ALA (1962

o= gt e Manual Enterprises Inc., v. Day, Postmaster
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Gl &S V|FEeR dof trE WX FAANAES
el AE dep e depd 7hbe d A 2l ARIAR 9
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35) Smith v. California, 361 U.S. 147 (1959).
36) Jacobellis v. Ohio, 378 U.S. 190 (1964).
37) Redrup v. New York, 38 U.S. 767 (1976).
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[AbE] 2] AFA (1973)
o|= Aerc 2 Miller v. California, 413 U.S. 15 (1973)

o] Aplof A a1l
o g $525S Ul 3 widd Ay Eyol Fo| &4
Holl ol FxAAS vt FuE 4% MHLe Au, H
oo’ A FA waf(Efig), ‘EEwo JAEE o,
‘T AwEE JIEEE EAGAY. O Fole Y Ay
AL sta = A7IE =l 290 o)A aFe EAe g E
WA o R "AFEE AR

WA o] AN EAHE A o AL An
AR BEAYS] o 1Ed ARE wACD AF v
Qe FHAEA Wzl Foletn AH3}, RothAha of
o geol U geel BANE AES T, g@ARe £4Q
¥ oAllzd] o8 nEE gk A4S Al A &
gol Bet A2 71ES et 2ol A
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@ Hi<(average person)e] @AH A GAFY 7F
(contemporary communitystan dards)S 283 o] AA|
2o g Mol TAZ Fu|(prurient interest)o] FAFF=7F] o
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5

@ A #Fol Agd FH
39l (sexual conduct)E =%
offensive way)So. 2 HA} &

@ HAA o2 Hol 1 zkFo] %A gH(serious)
A, AAA e #3H TR E

38) Miller v. California, 413 U.S. 15 (1973).
39) Paris Adult Theatre I v. Slaton, 413 U.S. 49 (1973).
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= FAZA el drARl TIEel oF A&rAlel diste] A aste=
Ao|Art. o de AN AlxrE 549 HAde A4S 8
Tk Ao ofyw, A2 Miller7| &2 18]gt A5E F/MAo= 4
JAom HFshs AFEEAAl Folo] A ARl gk F4E A
I (fair notice)E A T g9s ge

rlr >
=
i
o

&tAl g olstarat st

o2
HU
EL
rlr
po)
(e
i
X
ob

232 9] (ultimate sexual acts)E thilo
% (“hard core” sexually explicit material)S ¢]7]3+t}. & =3
(A) SAE o] Auyt e27l5e] Fes 23 As a%h 1
AL AgHols WA olE, Aol 7P (simulated) AolE

L -
Ty, mebd ddd AdHer AEd As aske Aol ol

47



A olar AZ}E 444 8- (normal, healthy sexual desires)

E A= A2 593 Aoz gAAM= ¢ "

NEN
o| =

o]

=z
==

sk ARA (1985)
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Astgek o, 1 EAE WE FES dgdor Adw 5 e &
de AnE APes PRI} TET £ dYonz 1 Al e
flate] Bogk WMol ooz WMHS FaSSINE dHTta A
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40) Pope v. Illinois, 481 U.S. 497 (1987).
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I 99 ARE A5 F e WEE 7)ol AAE IA

41) Paris Adult Theatre I v. Slaton, 413 U.S. 49 (1973).
42) 384 A=AA, Paris Adult Theatre v. Slaton (1973).
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[AbEdl] LhAl & A& A (1991)
o= HACHH 2 Barnes v. Glen Theatre, Inc., 111 S. Ct. 2456,
115 L. Ed. 2d 504(1991)

o] AbHd A= EAIA Y] HIANES AuA e} SFRE VYR
= 3le ooty FFE S H(public decency law)e]l &
AH7F LA EAT FAFHAA vl 5ol HEH(EgHE T
718 9dW dae dEgsta dHolrle AN Sk
g WAIAE 7 2dA de HHs Al o HEe
FAAH Alzx fntelgtn Fedoh 18y {92 O'Brien
A B (F AR Al Akl 1o HE e A 2 P
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46) Smith, “Zoning Adult Entertainment: A Reassessment of Renton,” 79 Cali.
L. Rev. 129 5 58, 143(1991).

53



zdYL A= FHsrol glo] VAl AT Aol
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47) Smolla and Nimmer, id p. 3-67.
48) Smolla and Nimmer, id p. 3-68.
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50) =B AA =% 133W; Daniel Linz et al, The Attorney General's
Commission on Pornography: The Gaps between “Findings” and Facts, 1987
Am. B. Found. Res. J. 713 (1987).
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(1992);
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1359, Scott A. Duvall, A Call for Obscenity Law Reform, 1
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Pamela A. Huelster, Note, Cybersex and Community Standards, 75 B.U. L.
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L. Rev. 385 (1995).
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59) Jescheck, RuB, Willms, Strafgesetzbuch Leipziger Kommenter, 4. Band Walter
de Gruyter (1988), §§80 bis 184c, Vorbemerkungen, S (4).
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AEE FHY dge MA9 zetolmrle] digk w7te] HYge
ZHRE AFEE 7124 AdAgo YA e, Aoy
Q4o 1 39 AMA(Frisby v. Schulz, 487 U.S. 474 (1988))°l A
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2EA, FY, 54 7e} E0S A9 o REE FE3A
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S BHdo7]= Aolojol gty wwre] fdle] ofstH ‘EMA &
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arousal)= ©] 878 FFAIZIA Xeh, A ela 1%
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AtE] SEtE EFXAH ALA (1962
o= oAglti¥ e Manual Enterprises Inc., v. Day, Postmaster
General, 370 U.S. 478 (1962)

FadEee] #Haget FA= AR A Ee A Jike Ak
2E AZA F O Fa TS AAEY D, 1 9ol UAARE AT
st o2 ARKIALSY] FaE AlAE] ATt AalEe] 1960 9
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o] ‘Fol'e] &AL VFoR gof drr WA FAANRES
e AFE A w= Aol ke A

52 o
&
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of Ritjy = AFoZA Aale] AVE oY Alg AdeA FEH
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jurisdiction the equal protection of the laws.]
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Minn.: West Publishing Co. 1999), p. 287.
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320) Erwin Chemerinsky, Constitutional Law, (New York: Aspen Law &
Business 1997), p. 232] footnote 43.

321) 88 U.S. 162 (1874).
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United States to vote shall not be denied or abridged by the United States or
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article by appropriate legislation.]
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ook A (plurality opinion)369<S ¥ $F Brennan A ##-2 Aol 7]
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368) 411 U.S. 677 (1973).

369) IHFE(majority)E A=W Zod AWAY TS FHEAE Esgou
02 odrtE Aydoez ol ordS etk Black's Law Dictionary
(1999), p. 1119. “plurality opnion” ©°]g}= £o]= Whittaker %3] United
States v. Kaiser, 363 U.S. 299 (1960) Akzle] wtoje]z (Whittaker, J.,
dissenting; Id. at 328, 335)°llA] A& o2 A3t 3t} Bryan A. Garner, A
Dictionary of Modern Legal Usage, 2nd ed. (Oxford, N.Y.: Oxford University
Press 1995), p. 668. AW dlHA-> ojgist Futirode] FAR HAANA =
“Justice A announced the judgment of the Court and an opinion in which
Justice B and Justice C join.” °o]gt& P2 oz FAEE 7IAS) i
Aol FAH HEL 1 AAA9 i gAx HAHZAY FEHEHS HAA X
gtk William A. Reynolds, Judicial Process, 2nd ed. (St. Paul, Minn.: West
Publishing Co. 1991), pp. 24 + 26. “plurality opnion”& “E-o]7A”o 7 W3t 4
2 o rAs HeH, VEAY Mg @ @ A (FPAHAT
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B. Cavanaugh, Toward A New Equal Protection : Two Kinds of Equality, 12
Law & Ineq. 381. #%-31(1997), 249 ol A A<l &,

371) A&l Bob Woodward®t Scott Armstrongel] W=ZwW Stewart A Z3-& A d o
71z2e AEE AAAMAF o] AALE ool gty Wloy TE HE
w3t —’Fﬁ"%(the Equal Rights Amendment : ERA)o] H|&E Aola uwleba]
\ﬁ%_‘% ]_Bioﬂ Fulas 0473/0/\}2 -1 ;\]ﬂy}x L]_gq Z",Q_SHO]: §1—E]-"l A£71-§\E
=1 ?lLP. Bob Woodward & Scott Armstrong, The Brethren- Inside the
Supreme Court (New York: Simon & Schuster 1979), p. 302.
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F=ato] vl Adfsticth o] A4 Rehnquist A#HA-2 9 HES
A dAdsk= dl FYgE AT

372) ERASY W& “dwoly &= Me AR W U9 5 AE ARFAY
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373) Powell A ##L& F o] Regents of University of California v. Bakke, 438 U.S.
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HIFA1 oatol A v EE Zldl oA Aol 1¥A &k seith
Barron/Dienes (1999), p. 288.

374) ERAS] <J &l 3t A% U8, Brown/Emerson/Falk/Frreedman, The
Equal Rights Amendment: A Constitutional Basis for Equal Rights for
Women, 80 Yale Law Journal 871 (1971). Note, “Sex Discrimination and Equal
Protection : Do We Need A Constitutional Amendment ?” 84 Harvard Law
Review 1499 (1971) . oldl #st IUlFd o=+ Hikie, vi=dH A4 &
HE5e 2d - A9 ERAZ FAoz - AT =i (AL vgdurstyd
1985), 71-1179 2 Mz, "vl=e] Ay AWdiHd, (Al 1983) 184-191
Wz

375) E. Chemerinsky (1997), p. 603.

376) o] AHHE &12 AR A o] Wid, Rehnquist AA#To] g3 AL Wth

377) Jeffrey M. Shaman, Cracks in the Structure: The Coming Breakdown of the
Levels of Scrutiny, 45 Ohio State Law Journal 161, 175-176 (1984).

317



L

R

Akl Al

I

9
pul

I weba deeae)

S AN
R

[e]

==
T

o)

ah

9

54

[¢)

A A
of A A By

=

=

H

ske] AzlEl FpAolAM HlFE Aol A
o]

A AEA
AH]

A i

=

=

L

R

4

1)
=]

o Al

]

g2l
1}
9] Geduldig v. Aiello380) A}ziol A

7

T

I3

v
}

o= g ol

KN
L
1

]

s
R

9l

O] X

(3) Khan v. Shevin A}, Geduldig v. Aiello AF (1974) ¥
H

Schlesinger v. Ballard A+ZA (1975)
Frontiero AFA 1\d %<l 19743d¢] Khan v. Shevin37® Ao <

1%1(Stewart)> SHF oS AA|

o

el

oo
T B
LEeE
ﬁaum@M%
Ly S e
T W m

el

o)

T o

Fof B B

SIREETEN

T

Fopd medvhdAte] @7
378) 416 U.S. 351 (1974).

379) 1d. at 353.

380) 417 U.S. 484 (1974).

318



T} 382)

3k 19759 Schlesinger v. Ballard38d Alzel A=, sfatoll A H=}
Abe] A9 23]9] SR7I8E | HYdok shizd vl OVV\H%
o] A% Ha 139 o] SRS 1A dHS el T

del ol AR duaT B wad 8 GUE e A%
7 olet elxabgel A FR ARYY oo A% Pystn $1
o 7187 Aol AAES DA @ Ao ol Fdolztu BN

T} 384)

(4) Taylor v. Louisiana A}, Weinberger v. Wiesenfeld AFA
2 Stanton v. Stanton A} (1975)

197513 9] Taylor v. Louisiana3® ApfolA] AW IH A2 Hoyt v.
Florida Al ##HE g3 fEstAA FAIEH7]E, A de] oA
AE wAIEE A FsAle] A, cross-section)ol A 8]zl
Al o]x] e wjA o] EAeE T AW WS yuele] A

2 AT Stks0 AMuERe AU A6EIE P
o e Mol | Wt ved wug o

381) Id. at 494-495, 501.
382) L2l Douglas - Marshall A ##o] F33F wktf o] A A Brennan A##-&,
*éoﬂ %%@ AAE By gigel A ALt A& FrF Folr g glo] o]F7)
S Ag3te] U E tEA A Felnz A AW GHDP@PLP—TL Ei=
AE4d (1997) 2374
383) 419 U.S. 498 (1975).
384) &+ (1997), 243,
385) 419 U.S. 522 (1975).
386) Id. at 531.
387) FAHAY A6x - =
. 2 v A 9l°1°F %E
=

-
L=

a

o
=
7

H

H*u‘ I Qﬁ}oq_hﬁﬁi

lo EE

:l:‘
::4
‘(e r1r

7

>
1

3} =

i

it

Ju!

==
rﬁ m

mlm oy !

o
B 'S

¢l =88 WS At gk [95 ¢ In all criminal prosecutions,
the accused shall enjoy the right to a speedy and public trial, by an impartial
jury of the State and district wherein the crime shall have been committed,
which district shall have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to be confronted with the
witnesses against him; to have compulsory process for obtaining witnesses in

his favor, and to have the Assistance of Counsel for his defence.]

EH
o

319



AR FAE A= QF Hrh 3 3} T)3ss)

722 319 Weinberger v. Wiesenfeld389) AbzoAs= A3 K AW
(Social Security Act)9] 3+ Z&o] fjgloz MAAHA 1§ g2
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Taylor v. Louisiana ## & wskth E. Chemerinsky (1997), p. 603.

389) 420 U.S. 636 (1975)

390) E. Chemerinsky (1997), p. 6042] footnote 40.

391) & (1997), 239,
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396) Id. at 197.

397) Barron/Dienes (1999), p. 289.

398) 429 U.S. at 217 (Rehnquist, J., dissenting).

399) Barron/Dienes (1999), p. 289.

400) Rotunda & Nowak, Treatise on Constitutional Law Vol. 3 (St. Paul, Minn.:
West Publishing Co. 1992), pp. 286-287.
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A AR ALE e F4L 60% HEATE 18a o Ab
o] FAdgAte] sfdate
WA EJTEA9) o] ko] AAEGS FA1975W) viASAl 2T
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1.8% At} 196319731 Afoleof] wjAFM 2 Il A= 47,005 ¢] &
Mz ALEJed, 2 T ARE 483%IA FARE 57%A0k 3, oz}
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457) 442 U.S. 256 (1979).

458) o 7)ell= 2=HAAA, AIAAANA, ALAAA AN, x4, HEFHAA 5ol
E3F 442 US. at 2629 footnote 8. [“Wartime service” is defined as
service performed by a “Spanish War veteran,” a “World War I veteran,” a
“World War II veteran,” a “Korean veteran,” a “Vietnam veteran,” or a
member of the “WAAC.” Mass. Gen. Laws Ann., ch. 4, 7.]

459) 442 U.S. at 262. o]l tiste] b o] A=E “Aud HAS-dl(absolute
lifetime preference)’etil R dsE A2 43 Zo)y o4 71 #osh
Aol F3trta PP} Id. at 261.

460) A8 dgagule vigte] wjALEA =59 FAAE FAdu 7t Aol vt
e AL AR5 A dxEe] dedez A @ e 3859 4
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461) Id. at 281. o]+ v|=re] “BHAE" wjiEQl Foz Holt

462) S. Emanuel, (2000), pp. 294-295. ¥yl ofye} o] AboA] AWty A L, 7
o A AYE AP Art okdoA e AL 2ad AA &
AAst=d Qo] FHEsk AFHES Zh=vha Byl public employment is
not a constitutional right and the States have wide discretion in framing
employee qualifications -+, 442 U.S. 256, 273) ©] A% & At & o]f=
248 e Aoz deF

463) 442 U.S. at 274-275. [9% : Apart from the facts that the definition of
“veterans” in the statute has always been neutral as to gender and that
Massachusetts has consistently defined veteran status in a way that has
been inclusive of women who have served in the military, this is not a law
that can plausibly, or even rationally, be explained only as a gender—based
classification. Significant numbers of nonveterans are men, and all
nonveterans — male as well as female —are placed at a disadvantage. The
distinction made by the Massachusetts statute is, as it seems to be, quite
simply between veterans and nonveterans, not between men and women.]
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470) H. Dryer, Comment - Gender-based Affirmative Action: Where does it fit in
the tiered Scheme of Equal Protection Scrutiny -, 41 Univ. of Kansas Law
Review, 591.

471) Note, A Madisonian Interpretation of Equal Protection Doctrine, 91 The Yale
Law Journal 1403, 1412 (1982). #1&&(1997), 249,

472) Rotunda & Nowak, Treatise on Constitutional Law (1992), Vol 3. pp.
286-287.

473) 411 U.S. 677 (1973).

474) o] A2 81= AAF|A ] W=l Renquist A F#Tho] ]S Wk

475) thEo Aol 7bdek Ald# F 3¢ (Power + Burger - Blackmun)& W ad g 9
el FEO FEA 29 2o uxn FEI, YA 1A (Stewart)
2 5% ods AAEHA vt wEkbaA dElRA 0] o] lE majority S
PAeHA Eota, Aoz Ao #3E Ao glo] FAMAIT AWy

Ao A EA Zaksirh

339



2 QFT o] EWMA HAolgt= A, Aol mlTo] glo] HALA o
ote] 7127} Hol gl A, oS I Folk BEslm AXFH o9
oA wEHIL AHE AFE EAE o, BE AN Bl A
A i dEH] ghobe o Foll A ATkA B3 Ginsberg A w22
A, Aol R1FH o] WA™ & gl Bad Adel= FHe] A
Hlj 2 —Ur§}7} o4ds d5 BAE FAHI ALS - - A - AXA
meto Aol Folols ARl gornw AS iiee THOE H
of dAMNVIES A48T AS AEK T grram

aste] HlE I ool Aol 28 el thake] dAAAE
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justification)= 2.7-3kal Utk F, AWNH YL 1979102 Personnel

Admnistration of Massachusetts v. Feeney AP A, TR Lol 9lo]
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ARPLNE Wojste FolMe 1 A9l tiE vig- 25

‘35 AAEoF gHrhal A EFATEAT) L}

476) A =H(1997), 248,

477) M.B. Cavanaugh, Toward A New Equal Protection: Two Kinds of Equality,
12 Law & Ineq. 381. ZE&(1997), 249 el A 2] 218,

478) 442 U.S. 256, 273. [“-+- any state law overtly or covertly designed to prefer
males over females in public employment would require an exceedingly
persuasive justification to withstand a constitutional challenge under the
Equal Protection Clause of the Fourteenth Amendment.”]

479) 458 U.S. 718, 724. [“Parties who seek to defend gender-based government
action must demonstrate an ‘exceedingly persuasive justification’ for that
action.”]
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