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91g AR, SRABAT AL5E, ARPHAIA WIS 2014, 1335,
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3) Reiner Wahl, Konstitutionalisierung — Leitbegriff oder Allerweltsbegriff?, in: Carl—
Eugen Eberle/Martin Ibler/Dieter Lorenz (hrsg.), Der Wandel des Staates vor den
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Miinchen 2002, S, 199,

4) Andreas Vo B kuhle, Der europiische Verfassungsgerichtsverbund, NVwZ 2010, S, 1 ff,
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7) Anne Peters, Compensatory Constitutionalism: The Function and Potential of
Fundamental International Norms and Structures 19 LEIDEN J INT'L L, 579
(2006),

8) Eyal Benvenisti, Reclaiming Democracy: The Strategic Use of Foreign and
International Law by National Courts, 102 AM J INT'L L. 241 (2008).



or ofAlotol A opAjo} AW AT e 2AH A AT we] 2ol el
FEEE 7t 250 FAH AARAAAC] et Tho] o AR

AL 4 97t FEAHOE o] BAl: 7z U5 oldHE AT By
T f1do] of= A=A sEHL, Wi = Aol ek W ol
=5 AR g Aot} oA i of L Ao Kol

o]#3t ¢l ZAF HAYG A dulyor A= S~ 9 X Z=Q3)
SUHARAA S 71 7|2 A HFEL 72t 47159 AW Ko 49 71EA

22 FF9(democracy), HEEF (separation of powers), H2l A ull(rule
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obi| g} 7HAmericas) 12]al ofze|7H(Africa)= d29 H F9& :TE%_“S‘}%
AH=xF, A AA oA &) o] Qoo FAEH 7N :LJa] = ks
AP A FAARE BAEEL 9l EHH(a court of human nghts) et=
;qﬂiﬂ HAY o] 2 AT, 9 obxlotoll= TLejgh HHA lHEAA A 2
o] YA A gA=7t st Aol et A2 FEZL s ARt gt
o] AL ofrfotol| A= HAA AHEHAAA Y] 55 21t =AA APAR (law
making) 9] A, FAH/FY) W59 Ado et =9 1eji A
A3 AAE 91 APHAIA Gudiciary) 9] 5ol gt AE7E F65] H=5H
YA 4] okthe As et
=AMLY YRl UM = FATEA Y 712 HA
BsAS Adsty] fste] Az SA|lHGe ©A A4S AEA
OJAtof oJsto] ofo] F&HRT|E st = Tto] AN &S THTE
ZEA(Lotus) & AV A 9] AEAQ FAMA )& (the classic Lotus
position)®] ofrlo} Zh=o A = AXEIL Qle}, o]ef yste] HfZ]
ARFAE A Ao AEste AS HHor = A AHF9
AAIY O Z A opafofof| A o] A A QIARAA A S| =H} o] 9] AFS f|g
AN A LY s Yol o=t F& ofFA olsfst E & E=
HABAIE AR sk 28 A ZA|7F A7) E e
ofo] thafjr= FAACE ofaolo A o] A A T )‘1;% ki
ARiAQ Huhe W JI& Axste ddfol digt AR $AFow
Yl = ek, o] AL ofAlof ZF x7tof| A o] S A ”]—r’}ﬂ?ﬂ]xﬂ—r% Sakis
A2 Ao Aol &AL % 7 Utk olERl A Al WEFe s
9t Adjo] PPN =A AAEAGS e A A APHAI AR 52 vl
83 oujE 7HXY, o]t 9 ]Oﬂ A ofrJotoll A A QIUEAGS STt
AA AA 5] B g Hol2d IAATS e F83 gulE
7}1‘4 A2 Ao Aol FAo] A FA S FAUL] =T A
= Jle] thgh AR ORI AA G FHE 17t Aoletd, ofAlop 7t
7Ht§5117} oA o FerkA] A Ao AdS 9 354 o9

i

9) The Lotus Case, PCIJ Series A, No. 10, 1927 — France vs, Turkey.
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SHERoko A o] FAIE 7P AstA A 4 =Tt sk diEol Al7|IE
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=7 SollA 9] Aol et Atol o] EAof el 9 A HA = of
et o] o] zto] o] EA O lojet= WA 3
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Aok de o] WA 7HA= dA Y o=t HA o] AEHL
il ke

Add £ o, dustE olgd FEEALES Sl FAHA

#1139 (constitutionalism) 9] ARAIAHI} 1 AapE50] ofn| ofrjo} 99
e HEI oA EA5aL, ol FA =AA ATt Hold Al
WA ool AddE £ vk Al Wi A5 A3t FiEl
b 4 Q7] wiEolth, gkl siA o] ZAIE Wold Al SHAA
=28k o] Z(normative theory)d AR SHAslo obE += ¢lttn
PohETh, Wk opy et o] 2gk ofxjoto Ao A A Ao A EAE

3
A A ZHglobalization) A2k H&ste] A5 AAE 22| 3tot= WHA QA &4,
=& AASRe HAE ofg] 7HA] BAIKE! digh A H A g FEjRA
MZE tiekE Arshs AR sk 9F Al gt dicte] Hrbal &
glet, o Uol7bAl o] ZAIE A=Y (constitutionalism)@t THAE §-ofof
gk B4 = dZA% /d 3 A (conceptual study)e] EAZ o]3| =

ek

2 L
£

A4 #AF= AAH (us cogens) 2] HEE Fot 9414 JHEY, 22
A d A (global governance), Ay 7| #E(institutions of governance),
o]y3t 7|59 WUt competences), Y (law—making), AFH(judiciary),

10) o]e} #esljA+= John Rawls, The Law of Peoples (Havard University Press 1999).
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= AT ARA dRe S5 7R #AskaL, ol #gl

=7} 0]3-0] AAo] sz Hgsh= AS FolA *e‘?";%‘ﬂr.
A A AT = v ARt AAEA LY o 7]tttk HolA
ol drg oot uprkA R WA A (legitimacy) 2] £4
7HAA ek, wheba ggste SA AARA SAEAe] dlFos
AW A (legitimate governance) A@of 7]oJsA] "}, o]t 4
| Aol =414 AT ol F29 FGst= 4 (empirical)
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A3 A F7H] AMS Aehs] QlAlsoRt AACCY| k% o] Xt ghs)
A 4 ks AollA obrfol Zh w7H=9] HEst d AMARA| =] Aol o
g HEZL Fosithal & 4= qlt
A, 71E&9 AR 2] BuHES ’5}01] oFAJofof| Al &f =57 A
/\]"?j—f—gl-‘ﬂ Aot #este] thYF9(pluralism)@t 339 (constitutionalism)
53] A1 A Sl it o] 24 HES T A 0”5@3}
AR, & Aol A= ofAlof JIHHM YUY mHA APz A AA S 2 oZ
ANAXAGA A het AEE AL FA 2 A9 -2 v} Zet,
7F R AHEAA Al Hie HE
L w58 JIHEAA A tigt HE
o}, ofzef7} 9 ofAJof QIHFRAA A of et HE
A, 259 UNS 53 RS = SUjde A4d4 deg SAHA
AP oz AFFo RN w7tof| tiet 7| Ed HAY) @45 A AL ofu 2}
A2 AUEAY o A2 F&kal Slth, =A4A A Eoo AAE
Rl %Xﬂﬂ 2l iEZP—J 7@]'— -r]OHH %?ﬂ AN H} AP O Z lof

oS weshn glofof S olel UNS) Al AYIAL 3t v, 1
olme|zte] x|eiz] QARAAANZA SejE i ek, old o 275}
UNTF $0l4 e 2A4 @R 45 Bak 2AH Ayl

Ao ot AEE A A,

FARATA =S chefdol gt olsiE nig e R °1iiﬂxﬂ7ﬂﬂ$’4 gHs 5
ofAJotol| A 2] FH =2l of ZFehetE AlAISH | = Ritt,
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A27 oAbl 4o BnEF AABYY
AY D ZAF ABRZA A <
A-]%’lﬂ-.‘:.k]o]] q3 AE

~ obxlo} 2t FrbEe] WRe U A

ATA =] ol Mol BT AEE FHOR -

5
A1d A&

| . OFAJOLOIA{S] B H 1EZ=2l0f CHeh H--El

=
OV\]O}«I ﬁ‘ﬂﬂr A A Aol izt e A4-dnEol
A ofA]ofof & 4Y 5
293 938 = dAHPH E(methodological perspective)dt Q14122 ¢
T4 (epistemological perspective)ol] thst glo] =@ 3sjthal 3+ 4= )},
ofAlolelAle] FiFelol te @TANES] @A A AFmacro—
studies), ZF /NE27F9] At (country—studies) 223l v]A| A AE(micro—
studies) 2 FLEEC Y AA A AL ofrlo} 7+ EIIEL ofeEl A F A9
QJojA Q] JAWMA FA S 3t AES Loz st Qirt o]ydr dAFe] FAZ
Y852 @ otrlot 7k Z7H52] #H A (constitution making)}h =7H0] g/aHg,
@ ofrfotol A o] A A F3Hconstitutional culture), @ %E—Oéﬂ]ﬂ- AYTLZR, @
AT AN, © APFAAA (udicial review), ©® T1572]2] Froot 214
Zroj o] B2 (D HS5HU(right to equality)} 59 HXP(equal protection),
A0 B, @ ARlA HeEjo AAA Hejo) BAe] ditt ARl 40 Hr,
olof thgt A== 20149 Wen—Chen Chang, Li—ann Thio, Kevin YL Tan

11) Andrew Harding and Ngoc Son Bui, Recent Work in Asian Constitutional
Studies: A Review Essay, 11 Asian Journal of Comparative Law 164 (2016).
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18] 3 Jiunn—rong Yeh”} <3t "Constitutionalism in Asia 2 S 4= 9} ?

Rosalind Dixon and Tom Ginsburgell 2J3}o] 8% E ot2 gejo] 7 A%
AT 2 g0 Al 71A] o digh A7 BAe astar ek

A WA A HY o PAFE A ARAIAG ] et Fhof, AT
AP Ee] 22 e oFgt JEf e AP A AR (judicial review)ell g
Atolrt, oA F2 AAAQ AMA A et 24, AW 12
Aol wAe Y duAdS 7HT, & WA= ﬁ‘ﬂ”«] AR
:_1’-7}5_2}t“(Staatsorganisationsrecht)94 P2 A YREet JPHe
A, AT (federalism) &2 Sd=7tol A9 FdRAF 281
7M1 5 A(emergency powers) 1 ek A5 st Al HA= ofAlor
7t 2 7FE9] AN oA o] HelA(bill of rights)] 712H HAbe] gt
toltt,

% wA) ofAlo} 7 FbE el wuAAe) AT wange] U AT, &
‘——'1L7} o] ol Ay WG ol ek A AFEA otk o] gt
ke Ao ® ofAlote] o w7HE9] AT AP
;ﬂ7H-L]';g]Oﬂ EH@ BEA BAes $AACE A=stAT, Ho f35hE

Ela=y 4 Fxsto] Hop ARbAQl Ay So] WddA o
QF Hlw ?ﬂtﬁ A ﬂ‘?% gy, o]} :slo] Albert H. Y, Chen
HA
constitution) 18|11 oJu]AFe] &AW (semantic constitution) o2 FEIF=
Karl Loewenstein® ZA&22 9 24 (ontological classification)3t
3L A5l 31 (garantiste constitution/proper constitution), HEAr2]
3 ¥ (nominal constitution) 18|21 A2 dH(facade constitution/fake
constitution) 2.2 TE3}= Giovanni Sartori®] 3HzA H2P2 293510
o AloF HA1EC] WuFole] WATA G AHH BAL Awsi 9

12) Wen—Chen Chang/Li—ann Thio/Kevin YL Tan/Jiunn—rong Yeh,
Constitutionalism in Asia (Hart Publishing 2014); Harding and Bui, ]9 =&
163%,

13) Rosalind Dixon and Tom Ginsburg (eds.), Comparative Constitutional Law in
Asia (Cheltenham: Edward Elgar, 2014); Harding and Bui, $]9] =& 164%,
14) Karl Loewenstein, Political Power and the Governmental Process, 147

(University of Chicago Press, 1965).

15) Giovanni Sartori, “Constitutionalism: A Preliminary Discussion”, 56 American

Political Science Review 861 (1962).

O

re N

(normative constitution), FEA49 ¥ (nominal
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U=
3 (constitutions without constitutionalism)'2] ©AS o] A= Hoju}1
QeAof it A B4 sha Qe

o|¢} FA P AF=A FE ofAo} 7t x7FEo AHFAH S et
HAHA At A9 A =E FallAl, ofxote] W Foo Fa3t S4E
EE5 W BludA d4E = 4 Aok E o2 FEHY okXoF 7t w7HEe
AT o) WA o et vl w4 A= 3 ofXotY] 8 %79
Ayl A A Aol gt 24 dtoltt, o]9f WISt ARWFY Y
Z-AHA2o 3t &HA-olxo}d B (European—Asian perspectives
on constitutionalism and good governance)el 3t 7jgad HAlo] FQ3t
AxYLoez HEHL, olo Uizt A+1=ZA] Dirk Ehlers, Henning Glaser
J2]3 Kittisak Prokatio] ¢3}o] #<% Constitutionalism and Good
Governance: Eastern and Western Perspectivess;& S 227} Qlt}.'” o]
A= oA obAlobe] AR A A Ao it Ak EA o] ofy e
6y} ofAjole] 127 7= A A (constitutional regimes)S Y
ofAlolA 0] WHEQ =WH(European—Asian perspectives)o|A] A9
D F-AdA NEE A&ske] EA5L Qlok, o3t HuHHA A+t
S AHAA S A=, & FUA Y] #ul ofyel, ofaotef A
SAA Ao HMANE Qe 7]EA AA DS Hgt 74, & SAEY
A3t AEE AT oA Ao 9 A3 @A G ofAloto] A 9
2-gof gt A= ooj Xt}

Al A AFFE= A At (micro-studies) 24 ©] A= FE
ofrlotel A o] E47E AWM A Al A S (constitutional issues)ol gt A
Aot ojjgt AFFHl= HIEE okAote AXA Zei HAA
s medsto] Aol AMAIAE W APEA HeRAA|A|eL vlas] & )
ofAlofo] A AAE L ARAA L AT Ao QlojA HAFA

16) Albert H. Y. Chen, The Achievement of Constitutionalism in Asia: Moving
Beyond ‘Constitutions Without Constitutionalism in Asia in the Early Twenty—
first Century (Cambridge U Press, 2014). 9j7]oA+= t}29] AF@oA &
University of Hong Kong Faculty of Law Research Paper No, 2015/002, 12,

17) Dirk Ehlers/Henning Glaser/Kittisak Prokati (eds.), Constitutionalism and
Good Governance: Eastern and Western Perspectives (Baden—Baden: Nomos
Publishers, 2014); Harding and Bui, 99| =% 165%,
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EA 50| ZASHA] ol %o that ATolct
o]¢} & 3}te] Jiunn—rong Yeh®t Wen—Chen Changg 201532 MAsian
Courts in Context Zh= AA &4 th59] ofAlo} 147 =715 A s)A
ol H7F=9 APHAIA Autol| gt £A4E& Al=stal ¢l Japan, Korea,
Taiwan, India, Indonesia, Mongolia, the Philippines, Hong Kong,
Singapore, Bangladesh, Malaysia, Thailand, China and Vietnam, 18)
o]¢} T#3F}to] Po Jen Yap2 MConstitutional Dialogue in Common Law
AsiaVoleks A4 Sol4 20159 0] vTa 5lo] AUADAL] dFS
k7 9l ofxJo} H7}Eo] ofd, Hong Kong, Malaysia, Singapore2} 22
=2 Common Law A|uje] g3k stofl QUUE ofrJo} Z+ 2|9 dl =7}E59
FHE AFPHA A (common—law jurisdictions)o] tjgt B4 A =3}
o] ML Canada, New Zealand, the United Kingdom, Australia®}
o9} 275 (commonwealth nations) £oA wAE ofsh4
Alo]Z(theory of dialogic judicial review)& ©FA|o} Z271E0 tjjs}o]
ot 4= QA oo distel AESta Uk ™ o]t ofAlote] A<
R APRAA Ao gt oot R, ofA|otof FEAoE
U= ofAlob IHF I T FFAQ JHERARZY] HA
, FARRET TRE AFRef QbHof et
HApol 7},
2 vAY AP stz A Hobrlok(Pan—Asia) oA AF2] A
zpol o} FRF=oleto] HAo] tigt A-E & & Utk olet ¥ ste] Susan H
Williams: "Social Difference and Constitutionalism in Pan—Asia " g=
201499] WA Lof|A dof, A9 A& 7He] AXREA, JFA], =2 ea
T Zs, A aPa A Ay wrelE AR A apd o] wA|of A

At AP0t A3 Bgaha bR Ao tiste] B4t oot

9
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18) Jiunn—-rong Yeh and Wen—Chen Chang, Asian Courts in Context (Cambridge:
Cambridge University Press, 2015); Harding and Bui, 29} +=& 166%,

19) Po Jen Yap, Constitutional Dialogue in Common Law Asia (Oxford: Oxford
University Press, 2015); Harding and Bui, 29| =% 166%.

20) Harding and Bui, 2] =5 166%,

21) Susan H Williams (ed,), Social Difference and Constitutionalism in Pan—Asia
(Cambridge: Cambridge University Press, 2014).

22) Harding/Bui, 9] =5 1662,
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Il OFAJOtOf M 2] 21 S SI==2fof chet ATUEE

ofAlotol| A o] #WFo] W 7 ZrlS5o] dHof tfet AR EA 2 A
Andrew Harding¥} Ngoc Son Buiz © &% AWM= (constitutional
orientalism), @ AHHFTHF(juricentrism), ® 71559 o
FZEAE o]E(functionalism versus contextualism) 18X
3 ¥ 9] (constitutionalism) & St glch*

1. SUE SIHZ9|(constitutional orientalism)

ofr|otof A e] dArFolo] ARt M el gt tiRre] AAAH-ATE
L9A7]L2] ofxJotef A ] dA| o] o= 7‘4577}11 Ae] Aol Al ‘3—4
FEFE Wok=Alo tigt £4of x|Feltt, ojgjg A B4 Fadt 4
A (epistemological assumption)= #H-S Wuls] SoFo] opd AL - zg_
ApdiE o] Autolar, #s} o] 9] opof ofAl= dH ] Fhdnt e 2t
itk Abazolet,

542 (Orientalismhi= FAH 2 ZujelEol| oJato] AokxloHAsia Minor)=
HAPE B7](Turkey)®] 227 Al=(Ottoman Empire)o]l thet 42 ¥ o= 5 E]
EEE FHIES 49 4 WALR HARE et A=) FgE AT
ofatol| thgh ofQtat FAe] Ao R HAFsEL et

;‘.: 4*
—{> RO

%9 (Orientalism )% oG Aoll A A FERE ofyet FFol WAl
A8 (rhetoric of law)Z& S84 A&HH o=z A & §AQ =90

A7araof] #HAE WA FUdF2(legal orientalism)2 YEFLIL QLT
HA Jgo A o228} WHH FFF(legal orientalism)E
al Ut ®A FEFYe wFA AAF Y gy
=9 I =9HE FolA 2 4= AUtk GWF Hegel
oA 27t 3 (subjectivity) ol et l"%i% TE 5L 2yto
Z|azpol A HFE o] qlaL, RAES @A F Eylsicta skl
otk %Y €S Montesquieu HA] FA|=7}3l 3

23) Harding/Bui, 9] =% 166%.
24) Teemu Ruskola, “Legal Orientalism” 101(1) Michigan Law Review 193 (2002);
Harding and Bui, 99| =& 1672,
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%

despotism)2 HARIL 93,2 Karl A Wlttfogel AA] FHA|o T3 L&A
=z

ol gt FU¢A AA|FH HsH X]HHL o|Fo = ALAH o7 o]l £k
A %Ok—zr—J—J A P FASA = T A7 =HAdd §
oet= 7HE Al A AT S5 ofAlof &olA 85}
7H\“§°]‘3}. LOMZI7AA] i F2 o] ofAof w7b52 W A=AE9Y HE
osto] FAE It I kALl ofAlo} 7t w7bE KoflA] A A6l
e groti il WAsty] 913k Al i 4= ik,
o|¢} HHTto] Fopalof Hof|A o] FAY [Fu o)A HFo AT
A8 (constitutional legacy in the Confucian tradition)S dHF
4AR st = AL & 5 ok olgR A% A &

H

9

2] il

A= Fao) o 7ig ol oAAE JFAMA 245 xRkl o]2gt A
3

Q

9

fd

of

ﬁmi

e

=2

9

AARAE BPFoR SRaAstR Atk oT Y-S Edt ol

A9 fuA AWAFel dFel JFL A7 o] AFAAE
£

Az A=A Faz A KA A A o]t NS4
QAR A5ty AR Yt AL 7zl gy

dobAlof T12]al FofAlof £of A f?l—‘?ﬂ aPal EuA EEe EBe
A1 Abil(natural law thinking)7} 9= EY d=w

law) &2 Hfth, 2 01740 AAR T

A
Egtg Aot} EunrEe A (power)S 11101'6‘}% Zo| tt2uk(dharma)
2 olekn sheA, BaE Ad AEAHoRRE WMo HES FRe,
2ES oJ4H AL tEulE FdGE $& 4AE APt A4

25) CS Montesquieu, The Spiritof the Laws, trans by Thomas Nugent 125
(NewYork :HafnerPublishing Company, 1962).

26) Karl A Wittfogel, Oriental Despotism: A Comparative Study of Total Power
101-102 (New Haven and London: Yale University Press, 1963); Harding and
Bui, %4 =1, 167%,

27) Rosalind Dixon and Tom Ginsburg, “Introduction” in Dixon and Ginsburg,
eds, &ol A 10%,

28) Dixon and Ginsburg, 919 #, 112, Harding and Bui, &2 2, 168%.

29) ool tfgt X} AAISE W8-S Werner Menski, Hindu Law: Beyond Tradition
and Modernity 156—163 (New Delhi and New York: Oxford University Press,
2003); Harding and Bui, &9] =% 168—169%,
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(oreintalism)E& ©XA] v} o2 }E}Hﬂb} 3o Hx 16}7%]
A4 or So|7hA FejA o R Sl AR dHE 85t
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Harding& Peter Jackson® 7% ZHo]
engagement)o] A% AL ENo] 2AT AFWHL ofrlo} FHFY
Atoll A-8-sh= A o] uperAgt sfjddolet= FS

ojgfet A HES 7| 2EA b2 A& A Z17F st gl

N
Foltt AR FHElo] ) didl, FYHIT ARA g kY 4
RUThs AL QST FEET ATAE A4lo] Sajols A8ld Fe
2514 $4L Holut u} ApA ATE SH3) AL Bek AYFQ
ABEFT o7t ke AR £33 W 4 ole Absld, Baby 1eln

30) Dixon and Ginsburg, 2] M, 11%Z. Harding and Bui, 29| =% 169%.

31) Peter A Jackson, Buddhadasa: TheravadaBuddhism and Modernist Reform in
Thailand 6 (ChiangMai: Silkworm Books, 2003).

32) Harding and Bui, &9] =% 1692,
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AAA detgol B dAtE sasjor gk, ol ek oA
P = w2, =5, vE, shg, AW, HaEds T AeEFA AT
o] gAHL ¢

2o AAE FolA Hck B HAHQ opAlofo <]
Wl i T A Etel gt 712A Ade] AR 4 vk, 17
[e)

o AT ATE B 1 Alo) BiE Jlelold FAlo] FaF A

olgdt ATARE =& fsiAlE oHlo} &
spRpEo] mrh | FEAQ FAE obd, At :
0|71 ofAlotel A o] AHA Aufe] et ATH RS DA
uf$- Zasteh ) oesh Al o]x 9 oprlote] AW A7 I Fad
AL ool thgt A4 F7b 9 QFet Ansute] ek ¢ oo}
AEATE] Lol A 9] dAWFoo] chost Abeld g efo] theh A4S FaA
AR, & A ol F9 ofrote] AYFIE Bt L ofFft 91% Holeh,
o312 kx| o Q1] Aol T ARREe] dA: 1 ARRe] BA
7 AR mE A @A 1 Abe] A gA R Bgelahs HE w1
2 o, AR ofAotofl Aol A olel it EAjel QoA 71 Fad AL
Ach o) 7d9] ofAlotel A o] AT o) Rl thet HAjeleka & 4 glek.

olgfgt Lol o) ofAotolAef AyFolo| et Ao Y AL
FAA AEFE 1 AFE) Rob Ao Hels £ glojobtt drht,
2 RS UL Fste 718 dHelA S+ ok BE
Mo BAe FHET ol¢h #E BAEL o AslaA AREY
A7) 2ok i 9lo A 4gdths Ruth Gordon®] A9 3 024
HAZ
A
o] 4
a

F

d OPOI%(theory of “grovving constitutions” as a bottom—up process)
shal gtk 1y ol %S tait
A BE o) s|uo] B Bshy Eof GolA
ATk . ARSI Q) £3HE T3

ox,
E
Hn
ot
. 1o
01

\:0
ﬂJ

lil ox o
ox ofl 1’N

ﬂ-l-,OlJJ

b
o

o oMy oe ot m e §2 oox

o
A
o

% rlo

=]
%

33) Harding and Bui, &9] =& 170%&,

34) Daniel P Franklin and Michael J Baun, eds, Political Culture and
Constitutionalism: A Comparative Approach (Armonk, NY and London: ME
Sharpe, Inc, 1995); Harding and Bui, 99| =&, 170%.

35) Ruth Gordon, “Growing Constitutions” 1 University of Pennsylvania Journal
of Constitutional Law 530—531 (1999).
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shsh 7)uke £ 9lX) ok AWE Aashs Ao] dFEe] Qu. RHAT
Aol HAL 58 Aol Hajole Eokd 1ol AEH BaKe 5477
Slstol ABA AL A4 ek

ojFA @AY ofAotol A AT HAHAHE Ky F o|sfst7]
SelA= oFAlobe] FRA o]t A7h Basiet, o]ek #Hste] Tom

Ginsburge =1} Epo]¢he] AMATHL7 A9 AFaet
g
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E3F 258 m¢FHMyanmar) ] @500 A FEAos st
Ao, #Y &of g A AR (military veto)oll &ste] o} &%
PR 2 YA T Qleka BAEta ik

A Fol= WY opAjol FTHE Lol A Hxl WA Aujo] FAUH
Ay 2|3 Aol o] Aol tigh E4 o qlofAl v ARt
BAET7E "ok 2ol 275k, olE S04 WA, e Ag
W2 47, A FAA ZARAY A, AR A, A H3date]

70) Albert H., Y. Chen, “The Achievement of Constitutionalism in Asia: Moving
Beyond ‘Constitutions Without Constitutionalism™ in #-29], Constitutionalism
in the Early Twenty—first Century 1 (Cambridge: Cambridge University Press
2014).

71) Harding and Bui, o] =& 179%,

72) Harding and Bui, 9ro] =% 179%&,

73) o]9} s Al= Harding and Peter Leyland, The Constitutional System of
Thailand: A Contextual Analysis (Oxford: Hart, 2011); Harding and Bui, 9]
=i, 1795,

74) Harding, ed, ConstitutionalismandLegalChangeinMyanmar he Editorial Note
on Section 59—60 (Oxford, HartPublishing 2016); Harding and Bui, %9] =&,
179%:,
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A Ze Ao BuA oJun 2L, opxlotolxe] wyel thpat @A
242 A AR Bt o am

FEA 9 E(comparative framework)

O o

ole} I H Fa3 =2 ofrJoto A Y AHFOof thgh A-kxlo]
HFE A ¥ A (normative)©] ookt tth= Ao|th "Constitutionalism in
Asia in the Early Twenty—first Century = 3HE2)o] o3t FH A o=
712A AAE AAs Qlgel= Etstal, A AFHs Hlojue
Azata 9ok 28y Po Jen Hap@ "Constitutional Dialog in Common
Law Asia,”/= o2 #HF2lo] 3 209l 3 AP A (judicial review)o]
tiafiA gt 24E w1 QFole E4ekal, IR ofAlop AP H(common—
law Asian jurisdictions) &olA 9 o3t dAHF(dialogic
constitutionalism)oll et =& AlEsta Qick. ofd HoA & o
TConstitutional Dialog in Common Law Asiar= jFH A ¢l AJAIEE &2
Ae= oz B 4= Qo

ARF=oof digh =2 SlojA %] AFdde ATt e AL A4
WA 222 0|(constitutional neutralism)’” Z-& ‘FH A0l HA T
8l 3]9]F9](skepticism about normative constitutionaladvice)® 9}
29 4 k" Mark Tushnet& SHHRA 9] AAl9] FElo] 22 AWA
t)2k¢l (constitutional design)e] it FH & AIE A Esl7]) Hris o]
TFEL A E = oA ofwdt dEo] WASH=A ol A Bk

e 4

=
9 o2 YSo| WABH=AE olafsis Ao © WeEo] qnki FAEI
Qiek. ™ Ak el AW EAE] gt Aol ol AU AAH

75) Harding and Bui, 29| =& 1792,

76) Harding and Bui, ¢ro] =& 179%,

77) Po Jen Hap, Constitutional Dialog in Common Law Asia (Oxford: Oxford
University Press 2015).

78) Harding and Bui, &9] =& 179%,

79) Herbert Wechsler, Toward Neutral Principles of Constitutional Law 73
Harvard Law Review 1 (1959).

80) Mark Tushnet, Some Skepticism About Normative Constitutional Advice 49
William & Mary Law Review 1473 (2008).

81) Harding and Bui, &9 +=% 179%,
82) Tushnet, 99| =% 1495% Harding and Bui, 99| +=% 179-180%.
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d %W (positive approach)ol F-&3tA AH&E 4 ek, T AT
ool tieh AAA Aol Aol ;A AL e wiAlshE
Lo " B2 gE 7wl disiA ol9E Avsta,
A AFYHES Afol] ZolE A& ofsfjstaL o] s st
A AFEHES] A8= Yoid 5 Sl 1340115 E5kaL °V\1°}°ﬂ/\1«]
Folof that AFxAlel o]E2 A2 AR FHAY Suof girhe=
A AAle 2713 4 glekar gl QM@P Ao 1}11]7} T A
M3 AAE 7] gro g gk A g el7] wiitoltt,
7t =7bE9 Ho 1/}2 fﬁ le
v AR 7S AAdsh ] g ofF 7HA] Bt FEYf e
P L e A s & o, 0}/\10}01]/\194 —zr94
A A4l A @A A AR HRsHe 01[51 d=0l
5 Agels ejdole S-Sk 220 WEAL
AAL 28 w7 oA A Aelu A=E AAZE e Adl O]
grero] ejgh Alelol ofet 1 /b AAHeR Asiole A

Hhgolehs Hs o™ o glo] 8she Aol ok A, OV\lo}Oﬂ

719 WFole) tg 240 QoiA Be e AT B 24T
TS A% " 7|24 dARAR HA A M-S 27E $
Fo9 St 2HA FHaLod, S AAE I HY ¥
o] Aol of@A EAfst, 2ATE L] e £4E vios ;L
T Sle Aol ofye, w718t FAFEA7E ol FA EAsfopnt star, 3

Sopit sh= 7124 A 7|ES BE e E siA A-E o 9l7] ool
Albert H, Y. Chen& ©|ZA FH24 I3lo|A] ofrotefx] o] &M 320]9]
oA ro gt A4 EHE A|=sta itk I+ "Constitutionalism
in Asia in the Early Twenty—first Century,®} Dirk Ehlers7} A7}
% "Constitutionalism and Good Governance: Eastern and Western
Perspectives; &ollA ofAloe] d ool High Al 7HA] &7E dkal ot
@© ‘AATE FAHE(genuine constitutionalism) &2 A& 2olu] 2
83797 AHFo(liberal constitutionalismin the Western sense), @

TAFEO A /ALS)F o) A 39 (communist/socialist constitutionalism)

ﬂllﬂ rﬁz

O
M — [
o
K
T
Kuf

2
B
N

|o

romﬁiﬁ-_l
rﬂi_orll_l
2 N0

52 0?” = oi‘l ox

o}ﬂ—1

= Cu.. =
do wht rr rlr

83) Harding and Bui, 9] =&, 180%,
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AR ‘g2z 5o ‘ouEA’ Y (written “nominal” or
“semantic” constitution)& 7} FAHg] oJgt YA Aul, @ AFFF
a3 AYFYH AN g4 A" =4 dHFY(hybrid

constitutionalism) .

35
ko3

flo
Sl

Albert H, Y. Chen2 "Constitutionalism and Good Governance:
Eastern and Western Perspectives; &o|A EdolAoF(Southeast
Asia)dl e AMFE th3o Al 7HA FHEZ BERsa A O
TA-gdFoA AWMF9 83 (the trajectory of Marxist—Leninist
constitutionalism (MQC)), sig=7}: Wl EYVietnam), &2 (Laos), @
Aol dARFY aeal £ AT 545 7HAA e A E
B A 837 (a stable constitutional trajectory with features of liberal
constitutionalism (LC)) and hybrid constitutionalism (HC)), si@=7}:
2| o] AJoF(Malaysia), A7FE2(Singapore), ® AFF4 52 &4
Ao Teja HFH Aol EdE AFA JAE 7L AL,
A= A st =A FUANE, P A T A2t /3, A=k
2 2] (Philippines), ElY#=(Thailand), °1Eb]]/\]0]-(1ndonesia) @ oj-
o] AFET A4 AMFo ARk % wAA WYY +F, lg=Tt
ZrE ol (Cambodia), & EXEZ(East Timor), ® A9 /\‘.zH (E—O— o} 9
W AEY ) 12 oud dAWE FAE Aold 4 gl HA

Zeje] 24 59, sigd=7t vk (Myanmar (2010W5-€ ¥k} dojfa
2th,), 2F o] (Brunei),

ol#]gh Albert H. Y. Chen®| HlRdHA Ei7e M2 AL oAy
FAPE 7HAAL e EFAERE AAE 5 QY. 9= &5k
Andrew Harding®} Ngoc Buive ©|#3t Albert H, Y. Chen® E&F7} &
o dE 4 Qe s AFshL v A AstHA, v 22 AEs
A7)k 9ltk. Harding¥ Buiv WA-#HdF924 A2 (Marxist—

SN
Leninist constitutionalism) 322 E&RH I7150] A9+ oFA|of

Y,

84) Albert H. Y. Chen, “Western Constitutionalism in Southeast Asia: Some
Historical and Comparative Observations” in Dirk Ehlers, Hennig Glaser, and
Kittisak Prokati, eds, Constitutionalism and Good Governance: Eastern and
Western Perspectives 63 (Baden—Baden: Nomos Publishers 2014).

85) Albert H. Y, Chen, $J2] #, 68%,
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12

of i AR F7tE SEPAT, BA @A oA ols 7S
Z & (nominal) & 9ou|EA ¢l (semantic) THA 7|ZE 7[A 1 Q)
2-g U394 AT fFPo2 E7T = vt ot 92 Avlskae
oY 252 201349 WEY Ave] FrhAH ] Aol AHe M7
3t=E AH(limited government)% EZA2 #3829 ¥Yd(checks and
balance)& EQI3F Ao @ 4T 4= Qrf= AL ZAxela Qutt) F Hygz
52 24 AT /a4 A AdsiARE AaF94 Aot
A9IFo A A asTe) BB AOR ofF ARek: AL Huaia g

rir e

2 30 = oF B
J

[¢)

AHA A2 =9 EF4 2420 OJT}E]‘HOF qropa Ak
ATk A WAZ 11 | & A
FHorrlore] ARFOE oA o7 7hA] thekgt %ﬁﬂoii wioke A, 2
74 SRl A AEE Q1AE AojE 4 ke HE A F st U

Harding¥} Buit o|&gt H|H&] JAA AL} &7 Albert H. Y. Chen©]
AR ER7IES AREEY g8 S et gty ERVIESEA
O EZ(telos or end), @ "WAHYZ(mechanism) &L $(means) 18|11
® o]¥(ideas) 5o 7} (values)S AXEL Aot 15 BERIEE
o A MR FEH(telos)oll st FAWHFo= AINIA AH{E HIF6
fgto] FHYE Aot AS HHOR = 254 AU (negative
constitutionalism)?} 3352 (common good)? £1& ¢l FEHS
Agete A B o7 st 223 39 (positive constitutionalism) 2
FEHG Y = Wy 227139 v UZ(mechanism)o] 25 o=
AFH A ALA (judicial review)ol| 93te] AdPrl= AFHZA AHE2(judicial
constitutionalism)e} HHEH ZAe #Fo Y2 a8 FF <l tiskA

mE

l

2
2
=2
[e)

CEaMl
ALSl S5 B2 FAQl E5Fo(public activism)9] ThoFeh e Al oﬂJ,}
22 ZAAAQ A= =t (non—institutional means)¥ Z-2> F2 A<l

86) Harding and Bui, 2] =5 181%,
87) Harding and Bui, 9/9] =& 181%,
88) Harding and Bui, 9] =% 1812,
89) Harding and Bui, 99] =& 181%&,
90) Harding and Bui, 9] =% 1812,
91) Harding and Bui, 9] =&, 182%,
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A=A Sth(political institutional means)o] &Jslo] A3Px= A 23
F 39| (political constitutionalism)& JFEETH ™ A| W BF7]Z oy
& 7HA e oJstd Y= AT Aol ofste] FAEH= AFFoA
B HF9(liberal constitutionalism), &A+e] AH(Confucianism)d 22
olAlo}A Rl FEA|F2] HsF(Asian communitarian philosophy)ol ]}
FAE e FEAFH FAHF9(communitarian constitutionalism) 1831
Z1n0) 9J5le] FAEE= o]2F AW F9|(theocratic constitutionalism)®
et ook

2|0 ofAjotof| A o] AMF)0) A7E =2 P MEdte] FEFe T
7} 2 (Singapore) ¥ ; F(Hongkong) 9] b0l skl awjal Q=
S e & o, o]52 A AMFA Gl g & Fad HEste
&5 293 vl=oly fH Y AMATAE| vgs = APEA AT}
ofd, F=9 IFHA AT, & FAH IAMFYY EFE 1Y
AFolA AHA 5& A er st Aol Utk o]t wWeto A
52 A7I22E 35AFY TR & 4 Sle=Alo deid dEst
Atk o]9] A3 Hardingd} Buit =9 dAWFoyE F2 AH3204
A ool oste] FAHEHUAT, FEAFIA AT SHE T
FredElof oleka Wt glet

A2 opxlotol A2l Fzele] Aol W%

| . OFA|OOI[ A2

|'0II

Z=9|9| |2t Bt

Albert H. Y. Chen 4= ofZ g7l &% 1g|n gtgl ofd| gzt £9)
27bEe) AuA AHE AWa] Aetel ke AAES Fool A8H

23 AHFY gl= A (constitutions without constltutlonahsm) =

F

We ofxlol /PRl AW Ake AWels] 9Isto] ARSI ok
92) Harding and Bui, 99 =% 182%,
93) Harding and Bui, 9r9] =% 182%,
4) Harding and Bui, &9] =& 182%,
)

5) Albert H, Y. Chen, The Achievement of Constitutionalism in Asia: Moving
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A 2417] ekl Atel ol dxFolo] w3t o, o]& 11
ALE #&3 FHolu = o2l ABAAC &3 e %‘dﬂrﬁoﬂ Ae

= 7F= (developing countries)®] AT S Aol
AF gl AR¥olT Y T AEFo|Tt BHL A A Xd'&l
st do] oyt B gltk o]e AW gl Aol Aol
ORAZIA| = G| = ofAlol AlmEo] AW FoH

o] oA FAA AURGA AL o]9] BAS HAHOR sh= FAAAH Y
Ao olofx|= FAIH dAFole] AR A AlAA A= dl

AFE a1, ofAjotof A 2] ofAJolRIUFH RO A AR T obAlol QIR Yt
A JAHAEAAA Y A fg FAH Azl Mt B
ol skl AmEck ojef HHst] ofAol 53] FHE FHLRE T
Z(Confucius)® SwFod NATY BaE HIGo] ofrjo} z+Le)
w3tol| wF FFH FAFIAA AR AMAA| T TSl Y] Aol
ki A gt —fF ofAlotol A o PR PR AYF, FRIATH

9](compensatory constitutionalism)2] Al8jx}

o

o 2 pE o

II. OtAlOtOll M2l =H|& A2l FIH

AlAZ 22l FAH dAe 43 (fragmentation), thH3t
(pluralization) 183 £ZA3}(verticalization)& &3 A YAE A<
S AAA Y] BRI AN A A QIEEGA| A} o] & vpEo = gt =44
Ao AN A - P 3 FHoE HAAET, oyt
Yol A ofAlotof| A= AHEAS 9t =A1A Aol AdE gt A Y3
HEZAAZA ofAlof AHH ALY HHA =T}, fFoly vl=i} 22
W7} 4R B715o] of olelg ATHel HFe) HUL AT
4 HZ3t oA BHARor JA4 - AUkl Sl otAlor ZF A7E
A, ofAlol Qlager ole] AWE et oo} dAW AT wAHel
2 JQAEAGAA L S e AA A9 SHolA o] FETHA]

Beyond ‘Constitutions Without Constitutionalism Constitutionalism in Asia in
the Early Twenty—first Century (Cambridge U Press, 2014). o}7]of|o] A= t}&
9] z}& o) A] ©14 University of Hong Kong Faculty of Law Research Paper No.
2015/002, 1%
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EhgsHA| otso] A o= levt she Aies WA A7l 2.

x

a3 ol BaAstel @ ofAlotelAe] FAH AARFAA HYLS
7Hs] el obxjol AwEoleks Teol YT 4 st 2L ol
T FAY BDITE AP AL S AES AT & 4 A

ol o|¢t wHsto] o

HHEAe Wiy oex 5} L
o]Zlo] 7hsstttd ol S3A] 01“‘*74] ?L?’\ﬂ@"i ANARAAAES AHAZE
Ae7t AE= ofxd A7|s &k, ol tigt l"i:@. of oA+ #AWHFoY
TFAA 72| B Fo] & ofAlob ZF =7tE 9 AW F o Azl
3l Ao T_Q,_?_]— g]u1§ 7}xh:} Albert H, Y. Chen& OIQP | ?3?04

n:E F_ﬁ":
)
>
o
r91_
rE
-1N
1o
il
o
oﬁ
o
e
4
30
rlr
_CL
L
_C;
_IZi
o

constitution) 281 9Ju]Ate] W (semantic constltutlon)gi TE=
Karl Loewenstein® Z# 2249 24 (ontological classification)’” 3}
AHS 235t d¥(garantiste constitution/proper constitution), 542
3™ (nominal constitution) 2831 A4 ¥ (facade constitution/fake
constitution) 2.2 FE8= Giovanni Sartori®] ¥z 22| 2A5}to
ofAlol Zt=59] Y e EASHL Qltt. Albert H. Y. Chen
ofAlotoll A o] HFOY= AT 2t w7HE9 H AT ¢S
wob7kal Ql= ofAlob 7} =7bE9 AW SO AN S oABA st
AskL Aty flste] o]59 AWMA E2FE Y8&skaL Qlrh FH, o]¢}
HEAsto] @ ofrJotol A8 A2 W Fo|et i S fF] FHIE o=
Ao wAALS 7HA=7E? 2P @ ofAlotol A o] =A A AR TS

FATH= @4 B} sk AEE 3 A7|8) & 5= ot
O 9=, ZEka a3 uj2y) go] 2o oo ARFAEA
dAFE gt Sl AFTartEe dWS d#e AW (pristine

constitution) 0.2, o]#3at Ao AWMy} FAWMFol2 A4t APstu Y=
ofAlof, FE ZE|al ofx 7t w7tEY AWME A2AA dW(secondary
constitution) 2.2 7dS At 9t *

96) Karl Loewenstein, Political Power and the Governmental Process, 147
(University of Chicago Press, 1965).

97) Giovanni Sartori, “Constitutionalism: A Preliminary Discussion”, 56 American
Political Science Review 861 (1962).
98) Albert H. Y, Chen, o] ¢J7njo]u], 62
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ol defjo] A/ T HAFTH HTbEo Ysto] vhEo
ZEE =7Hg e PARREHY QY dYEAS 5HoR @A
%7}54 BAAA HAHE AFEetr] fste] AAFE Aolqle, HF o

AREo] 3ot AAA =S =3 e FAA IE S o]Fo] Witt SR eE,
?ﬂ‘ﬂxﬂ;ﬁgl TH 54L& AWe 3 A9 AT gGEef HHPALY
aeide sty gt Aod. old AWMER Albert H. Y. Chend
18769 A" A= (Ottoman Empire)?] 3, 1882¢ 9] o|HE 3JH
12jal 18899 9] d29 wolx] AW 3L Stk Auet 9A] 20417] Zo
ARA 254 & dAEFAE =Ycte HFeR Yopgkoy, 1911499
Al e FaliAl o] E3t Ales TEEA] X

Albert H. Y. ChenZ #ZHA19] o] A9 =F oA AAIPH dAPF9]9
A 744 FEFEE ey go] sty Jo @ nHE oo
B F9](constitutionalism in its classical sense) (AT AMF2)(genuine
constitutionalism)), @ FAFFELA/AL5]F0% AW (communist/
socialist constitutionalism), 183 @ FYPFY&A 42} A§F9 7
FAH ol Q471 M2 Aol AW (hybrid constitutionalism).
AT FHZol [oewenstein®] FH2 AW 12|17 Sartorio 33t
31 (garantiste constitution/proper constitution)l| sig3tc}, A=A/
A8l o) A S Fol= Loewenstein®] 2u|Ate] #1¥(semantic constitution),
Sartori®] WEAFe] 3 (nominal constitution)o] sj@3ttt A HF|=
Loewenstein®] WA 31, Sartori®] ¢A& ¥ (facade constitution/
fake constitution) 1231 Sartori®] Alo|H]|—3 ¥ (pseudo—constitution)7HA] =

=3gteh Y Albert H. Y. Chen ¥, Elol¢k 2]l =y A olr}
AR A WA AT 29| olFupgol Qrka whekstar glck, '

ol gt A9 7] A Ao S It HES FHHORA pAHACR
o AT B sto] ﬂ‘ﬂ—r«]ci e - R R
D3} 7)5ol diste] AduEE AS W Fa% Yujs
7dxIeE, o] e} R Ste] ofAJotof A o] HH A "Jdt‘f%ﬂ‘—ﬂ P HHE
99) Albert H. Y, Chen, %o $J7wo]s, 6%

100) Albert H. Y. Chen, ¢to| $J7)vo|5|, 14%,

101) Albert H. Y, Chen, &ro] Y7 uo], 14%,
102) Albert H. Y. Chen, %] ¢|7)ujo|H, 14-15%,
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54 Aol A= th2e X Jeffrey L. Dunoff and Joel P,
Trachtman, A Funtional Approch to International Constitutionalization,
in Jeffrey L. Dunoff and Joel P. Trachtman (eds.) Ruling the World?
Constitutionalizm, International Law, and Global Governance, 9 (Cambridge:
Cambridge University Presss 2009).
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At IYo|x EFst 7]%5 2 HHE(functionalist methodology)&
HhE WA Q =od S0l it A Agt 7@135 7FssHAl Wi Aol Sl
ORI 7 At o} 5] ofafotel A o] HA A Aol Lejal Hfj A ]9
4 A= 9 FFAQ ofAJorA el A A C’J?ﬂﬁ doll gk &7t o] Fof
A Q| ofrlot HEILY] AAS v & o, o3t 7]5A
23 teros A,

—_I,Lxﬂj‘ AT AHE 7oA wEal olE &A= FAHY
AWsts A4 A sl Adstes b9 Al 7HA F83 VeS
FALAR Sttt @ ZAHIAY dAH3(enabling the formation of
international law) & FHEA A dWH3}H(enabling constitutionalization),
@ =AY FA 9 oA (constraining the formation of international
law), & WAt dH3(constraining constitutionalization),
® AASY Aotz of7|® AWMLY sHE fee A, & H5H
¥} (supplemental constitutionalization),'*” 1 Zo| A= ofA]o}o)A] 2]
HEA o] 7|23 B4 AT APy AA7Hs el tsted
A, JFaw olefdt Al 7Hx| 9] dAMFoo] Fa3t VsES ATATI=
AF 7HA dAYELS g 2o © @i £9E 2, @ A
214 B, @ $9(supremacy), @ A, ® FE2 2] (fundamental
rights), ® HAMAIE(review), @ MY4F &2 RIFF9, IZchd o|2|gt
A5 7HA ”1]7‘]‘/]:.33 A FHEAEA, A

AA %-}31 A
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E
rlo
olN rlr
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_{

%58 AWFA? o] F WAUZEL o] IS ES BHFH: b Wk
o7l s}u}. A ol WAUZE Aole] AL Aelo] Bt
oL AT BANE AVEA] gr,

Henabling constitutionalization)

kel
A WA R 9 AHFHESL dutd ZA Y (ordinary international

law)9] A& 7astA TreETh(o]ExF FHFAAA A3, A 7] ol
ti3te] A|22+2 A (secondary international law)g AAsI= 58S
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113) Dunoff/Trachtman, 2o 2 11%.
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Constitutionalism in Asia 123—124 (Hart Publishing 2014).
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124—-125%,

116) Robert H, Bork, “The Constitution, Constitutional Intent, and Economic
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137) Bardo Fassbender, The Responsibility of the UN Security Council to Ensure
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commissioned by the UN Office of Legal Affairs); Ian Johnstone, Legislation
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140) When—Chen Chang(et. el.), &ro] #, 18%,
141) When—Chen Chang(et. el.), &9 *”, 51%,
142) When—Chen Chang(et. el.), &F2] #, 52%
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143) When—Chen Changlet, el.), 9] 2, 53%,
144) S. Butt and T. Lindsey, &re] 2, 4871‘S

145) Oemar Seno Adji, ‘An Indones1an Perspective on the American Constitutional
Influence’ in L. Ward Beer (ed.), Constitutionalism in Asia: Asian Views of
American Influence (Berkely, Cal: University of California Press, 1979), p. 102.
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153) Tim Konstitusi P3I DPR RI, Academic Draft of Constitutional Court Act
(Naskah Akademik RUU tentang Mahkamah Konstitusi), Jakarta, 23 April
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154) Rifqi Sjarief Assegaf, A Concept for Reducing Pending Case in the Supreme
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(E 1) 2003—2013 QISHEATAA SA|

Total Number of Registered Cases of
Judicial Review of Law year 2003-2017 (Case Code: PUU)

i 130140

W Judicial
Review of
Law 2003-
2017

No U HEHS 2 FH|(CONCERNING)

1 No. 20 of 2002 | Z7|(Electricity)

2 No. 22 of 2001 | MR} 7+A(Oil and Gas)

3 No. 32 of 2002 | 2t&(Broadcasting)
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No 28 HEHS 22 Z=H|(CONCERNING)
4 No. 12 of 2003 | £M(General Election)
5 No. 13 of 2003 | 212 (Manpower)
6 No. 16 of 2003 | Ell2{2|&(Terrorism)
K|EHEO| S M(Formation of the Provinces of Central Irian Jaya,
7 No. 45 of 1999 | West Papua, Regencies of Paniai, Mimika, Puncak Jaya
and SorongCity)
8 No. 18 of 2003 | HZ2l(Advocate)
9 No. 24 of 2003 | SIHRHELAH(Constitutional Court Act)
10 No. 5 of 2004 ;Il%*r:jn%;gc ; f%ﬁ?&%(Amendment of Law No. 14 of 1985 on
11 No. 37 of 2004 | ThAFah Hil X2 & X|(Bankruptcy and suspension of debt payments)
12 No. 32 of 2004 | X2 (Local Government)
13 No. 40 of 2004 | At2| 2 &M =(National Social Assurance System)
14 No. 20 of 2003 | W =H|=(National Education System)
15 No. 13 of 2005 | 2006F =7 |'01|M(State Budget of 2006)
o] vt | S S W S i
17 No. 31 of 1999 | 2T Z(Corruption Eradication)
Lt 2o of o
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AR A6l A1, Ao AFH o]sjHAF A= 19459
Ariste] AAFE =7h71dol AL E 4 dvka RS ld,
7] 7E71 3] A A eler weisto] =gho] A7 4 ek FAA
dE BH, AxyAol dHTLE o2 A3 94 (Kamar Dagang

>~
i{.l

dan Industri, KADIN) ZA"o| A Zgo]e] 2717)e] sHde) ¢]z+s}e]
g oo rIEe AL AfE AT vk Ak &, =7 &Y
HFEAEA O AT LS Qe r st § ATI|oal Uy

TUT o oAH 4 glow, webs 19459 AAFe] A

FAZE E 4 ok shleh, A=, ARl o5 A

T 7139 57F 718 Q1 offel Fasth oulE

Z1@ol} MFA|ZA Q] 22 o] 19459 AW ozRE 2 YT
3 AHZAL Foll o2 7@ EAo] At
77139 A Aol #wet BA sjgHt

Al el Ak satet waiste] P EAEE T 4= TH(E 1163 ).

_ﬁ
lo
)
Jo
t
o
o

Ct. NS
(1) 219

Qe Ao} HH A24CE AT FH Ao
U S Yk ALl
Yoo Aol 71ofstn 9 AoR HAw 9

(2) 2HAH WE

ARl Al24Cx A1FE AALST B} A
‘ZX(Pemilihan Umum, General Elections) ZA¥}o] ot EA°c
U=l A7IA FAY SJulE ofg A olsfstitiol whet
T Stk Qlm=uvlAlof R A|22Ex A|23Fe] o5t
o3l 9 Aefsl e o AA T ded % FEE AA
AAE 5 Qloka pAsta ok, &, AMAAGAT 2 RHAE AA=
EgtEo] QA Gtk BRI AALES AATE L7 AAAY

156) Case No 066/PUU—1 /2004, Official Gazette No 35/2005, Tuesday, may 3,
2005,

Hl

N
i)
i
ofd
= I
N
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T2A1 7kl o A Ao EESH= ?HX}Q} ol AAR7|HE AR
AT Le] FrH(AHATAY AT4x A3Y). +Y VEeR
HEBAA= 1449 oW, 7IeHdA= 3 A ool AAslofoF ghrt, 1™,
71k 4‘“40}04 AAA Q] ZA7F iAgste] T 7 o] a-E AL Sl
AAFEANTL TAANA e Feo] AFE L ok ool AEH
o l=uAo A Ajsaol sk, tiaE B DPD(QIEUHAloke]: Dewan
Perwakilan Daerah, %¢]. Regional Representative Council, X% |3
AU AHAES TAT 4 v dTE Fojgit, A TLE of (F
DA & o Slxo] A Ayt It EAS AT 4 Sl HITE AL

ek, 7

N

(& 3) 2004-2014 SM Zitol| e 2HALA S|
The Total Cases of the Disputes over the
Results of General Elections 2004-2014
(Case Code: PHPU)
80 2
70
60
so 45— mTotal Cases
40 1 Disputes
30 over the
20 A Results of
10 4 next General
i) : 0 .eiection Elections
2004 2009 2014 2019

157) TH E39A4, 20099 FAA= P 55, st A tix o]
2o shloj e HEL 71°*°nﬂl 2009 ¥ 10 ¥ 20 UHE 47|17} Q)
AIAoTe] A| 6 of tE Lé Susilo Bambang Yudhoyono~ Jusuf KallaZ
dldOHO Hedy oHAe) A oA dlEH o2 AHE %o, Prabowo
—r 7hg 3= Eg] (Megawati Soekarnoputri), Jusuf Kalla (2008 ¢
% e $18ll F-EH A olA AFd)E 1”“1]°]E§ FZ o] Argsict,
Megawati®} Prabowot= &1H Agtaof A4 HE 109 / PHPU,
3 242 A7)} Jusuf Kalla®} Wiranto®yt ofuje} #Ao] &
B- VH / 2009% Ut} 152 Susilo Bambang Yudhoyonoa
/] wtof] A7 Aol tHOH AA LSS A7, HeBad F
L l EH°P T4 Qo= st Tt A i oJAre] FHA}
Al EHJ o 7ol O‘E} & &4, UF F AAF Abd HE 93/
/ 200 ] EHUI- 2009 ¥ DPD Qﬂ——]o —,43]- A7 B A Aol
skl o9, AHej3] shelold, Aol st st s, 68 3/
—VII / 2009, 85-Q12 Damai Sejahtera Partyth. th& %
Thol| st BAYo] F A 27102 sl oY, Ao 93] o 4 A
o]l AA Ao J?:L?} 5 olgle 70| gle},
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2}, A il AbAl Tt

(1) 29
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Azt AW e FFS e uRA ] Fa o2 AFsa 9
2ikel A WMoz o2 AWHoR AEsy HEHE
e FAAC 5 AHOT A & 9e Bk ohet, ohF
FNAHNY 5 39 F8 Y] Uk FAAEAEY ZNH Yo
SIHAE AE 4 itk F AFU999% WE A2m)ol Slakw ool
g BEY FAY harel s BREe AL Ao shagieh 20014

ou
siek

o .
114 99 AI3#F &¥ 717 olFoll=, &AW A24C= Aol A3t viol whah
AT 2Aof QAR siibE 4= & Holtt

(2) 7HA HE
AN AT A68xol oJstH Al 0l
@moﬂ el Ao o AXE= WY Ao o), 4
ol disl 3] A&sioiof st
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Fohe WABI =oA ANl ST EE o o4 tEY B
FEYORA AL +AT Ao TP Tshvkn B A9, 1
SpolR Foll thstel Fuelal Azelel 2/3 ool EAel, EH9 2/3
ool WAL o] AWATAS] HANWE LT 4 YrH@AY ATBE
438

%l OIIHOH EHE 2 Y7 TR o Fof tisto] A
el g 2AS stofok k(MY AITBE A4,

AR AR U8 (MPR) ™ol ot 2%l Xélilﬁ dafolnt, wd
APAFL7E 28] FE st ey Ee FePol v, 79,
Ha, o S HHAAY =94 B sk 4‘% EE o ol
He®d v #EIL2AY 2 3L AHo| FFA Xeirhal dHT
A el gie® Be FEde wHstER g g
ATHER A7TBx A5, °] A%, FUFAS)= L7t A4 FRAE

—4 st o of thsl o Astojof shm (T
2 4 o)Akl A3} 24019 9/3 o]Ate] Ao Z
HEd Ev W BT 5 UHE™ A7Bx A7),

srolag) S7beb Aol weks AW, AwuAlot B A2 A1

FAY Tk oAl BE WA 2 BT YW20039 WE AL5E) A9 B
WAE F goz At

158) =@ o)e](dH, vhdlel X, Madjelis Permusjawaratan Rakjat)= S417 2 &5
= tulojs] 5.0 ar5|(=9h welzlet E}ﬂOTE Dewan Perwakilan Rakjat)/] Hzk
z} X\O—E‘IEHE?L TAE = 7)o, 1945 2ol ofsf et Heds AE
shar s e 4= gl IhS Zhu glglont, 19999 AW AHols A EHA = vt
A, degat fas syt 2 =i
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A3F AbEi Rojet WES WHR AT G, duE Yulol4
s, e A9lolA el Hal % AP AA g shel HAE s R oot

3) JIEt SU Yz

7)€ 20 #HA, 20039 HE #2435 A10Z A3 Az FAH 54

olFel AAFl A 4 e WHABHE T

4) T Elel

st

%
20039 WE A24%F A10x A 3% Adze| ostd, =92 gt

HEd B FEFol tiet 28y E Wi,

5) NS T PESYO DA 0| K2 ata

MHLAS
il el Y flﬁi'ﬁfi' Xl
9I§2|%ﬂ4171 = EHRIRE MA
2003 ” .
2004 - 1 -
2005 o 1
2006 - .
2007 - ;
o i ° 27
s ° 0 72 5
2010 " 1 )
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MHAS
spimEam | Hpgolum | B X | L
XIS B A
olg|old MAH S

2011 86 6 1%
2012 118 3 1%
2013 109 3 192
2014 140 0 0 o
2015 140 1
2016 111 1o

A 1032 25 117 849

* EX]: Ql=U|Alof SIHARENA 2015 E 1M (Laporan Tahunan Mahkamah Konstitusi 2015,
http://www.mahkamahkonstitusi.go.id/public/content/infoumum/laporantahunan/pdf)oil
275t atysiea. ™

Il EfLHE0] AR THEA| =

ggdEe JazRdols R JAWAAE Hetn vt
FHE A3 stgoR o) fojd FUAE Al gl sHee 5009 9]
stelojglom, Aele 20099l Agodon AR selelgel dr)e
4ol ®'™ 5007 9] s F 40092 A AT hEE B 100FE
ALERa v EAR Bk AUl drE 6dela 20079
FAEAAT)AA A5x4 1945 AEste 2AFAS A=t
ATt g - skl gEslept d' Aol 1 oA shelool Wil R
/g}- o

gl wirlelA " o 4
H
=]

YA S E o]l HESAEH, A9, 92de BF 7HA =

150) AR 20039 W8 A4S A51% ()32 wEe] 84S duines) 4%
o ) A QlyAjof Ayle: Apelo] = 4+ glckan Ak Qlck, 2, el Ajele]
ARl Helsk R AL chafol Hte el ofa) Hahel 2k It 4= gl o)
eI e vie] A, ool Al w Fale] f1Xel uel plrrolel A HE
S lulo] wlyiA Bejof Al sl BEshs Alo] BuAlekao] Aol

160) B A Al114%

161) B A 4982

162) EFUE A 91
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A|3% oA otoll A o] FAIF ApHFole AR
#E = AW F o (constitutionalism) 2}t
Y+ 9 (pluralism)] g HE

- 712 AuFYRALe MaYE -
AL @A gz

| Bl chIzolol o]

ofAJoto A 9] ofAlo} QIHH YU} TS FA A A7 HY AYS
AGsst= HEY AFY AEHS Lﬁ—?‘-ﬂ(constltutlonahsm)ﬂ-
99 (pluralism)olgts 7122 x| Zto] Al 2a glth 'Y A A
¥ F9)(constitutional pluralism)= YHkz o2 v QA A A HAloZ
A= A2 e AHEAAS Atolo A2 /A EAE0] oF7|H&=
AT A A3 (context)S TS0l e T AEHEY AWy A thoFst
&AM (phenomenon of a plurality of constitutional source of authority)<
Pk Agoln Y ol WgoN 2 f WE dFo(legal
plurallsnn)~ Ak MA F7t(legal site)d} APHZA AA Y] F7F 12|l
ALt #HE o 24, & WY(legal sources)? S AF5t7]
A3kl AFEE 4= Q7] W&o, Miguel Poiares Maduro: o] &3t {3
U s HYY A} ARA wAT sfjAof JeFS mzlvta B Qo
webA e oo gk Hdo osto] AMgE = diAnd e
APHA B o) A=A wejet wAAS 7pATka B ek Y

z

169) Miguel Poiares Maduro, Court and Pluralrism, in Ruling the World?
Constitutionalism, International Law and Global Governance 356 (Cambridge
University Press 2009).

170) Maduro, §]9] =&, 356%,

171) Maduro, $]9] =% 356%,
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CHEZRO0| QIBIR SAITE LITIE A0 2

Miguel Poiares Maduro+ ¥ & ool HA gdFoE
A AHsly] el e SAF oz ofpEolo A & A (external form)¥t
A g 4(internal form)& FEE RS A7|gtch 2o oJstd HA
Z9)(internal pluralism): £43t

o}, ol oA EekH thekek g rinte] &St
P, olejet WAATF 4 vl AEA A
Sl olela WaAe AP Fert

ol

DO L 1= A w A w15

tlo oX ot o [H _l

U creizolo] S5 1 SEeIsl MRS SMoa
t}

WA 3000 4714 FeE ATl AT 4= e
2 %(constitutional source)] ThFoITH(FHI +=7h. o=t
AA U gfde FHARe] dH, 53] duba HYA (general
prlnClple of law) WEE ZAZ AFstc ™
T HAE AT S At A (constitutional rules)o] ojgt
Agtel 259 i1 (supremacy of EU rules)®] AAoltt o]zt
o] Hade FrAFoR AFEHJNAL, H2e =7 dgAEaol
(3ol FEA7I= skdth, o)A Rl 459 AHE &2 Fold
A2 (contested or negotiated authority)S Folstgch A HA=
T2 AEAl AMA ER7IEe] o] Al7lsks M2e AP H(new
forms of power)S S3A|H
ok Fol =] M| + HJ}‘H 82 g2l (cosens)llA] 73 (compulsion)
29 o] o] Al MNP FHAZ oIk, TN Lk FHALY
AHE AT Z (governance structure)ol] QlojA] 27lo] FojH th=Z(qualified
mojority voting)® ZAAA 847 A, FHATHY(ECT)S
FAENAY FAzHoRA Ee FA=7MA st A A
3+ (compulsory jurisdiction) dA}sle] ek 17

172) Maduro, $19] =¥, 356%.
173) Maduro, 9]¢} =% 356%,

174) Stephen Gardbaum, Human Rights and International Constitutionalism,
in Jeffrey L. Dunoff and Joel P. Trachtman (eds.) Ruling the World?

rE

4o 41 10 4o 4o
mﬂinirﬁ’,ﬂmﬂimﬂi
N

e X

_\1
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A28 FAH AUFY

| =HdA eigFe|o| oloj

=AY AMstehs §ofofl thste] =9ste oA AR AR 9
3 M3} (constitunalization of international law)Q} ZAH <lof Al 2
3 M3} (constitutionalization within international law)S F+¥3 = a7}
ok, A= Auka ZA|H ] A3 (constitutionalization of general
international law) I3 S 24 UN #&H(Charter of the United Nations)x}
2o HEA JIAERAAAY 52 2% =AM st ol FA=
A SHEAA Lol A A4S Wel= A (adjudication bodies)t AT
7HA AL A = AL (developments) 2 A, A2 SHEA| A 9
WM 3Hconstitutionalization of international subsystem)@ AWgct
83 924 FH29 ZAF S 7| (World Trade Organisation, WTO)<]
AYst £A4'E & 5

A QARG gojof 9lolA AASHGlobalization)' o] E e
EAe M2E FAMEAA A A1AA Q] =4 (primary subject of the new
international legal order)ZA] 7l¢l(the individual)oll thste] vjL FEgH
ghg g3 gElH o w3 o]FS st Aol Y ofF o A3

A
STAHAM Y] 722 7S AS e A F=A7F 2 e AL

1
-
5

Constitutionalizm, International Law, and Global Governance, Cambridge:
Cambridge University Presss 249 (2009).

175) Wahl, $]¢] A S, 191 ff,

176) Debora Z. Cass, The Constitutionalization of International Trade Law: Judicial
Norm—Generation as the Engine of Constitutional Development in International
Trade, 12 European Journal of International Law 39 (2001); Cass, The
Constitutionalization of the World Trade Organisation. Legitimacy, Democracy
and Community in the international Trading System (Oxford University Press
2005); John H. Jackson, Sovereignty, the WTO and Changing Fundamentals of
International Law (Cambridge University Press 2006).

177) AASEeE AR o] A deiAs & X, Armin von Bogdandy,
Demokratie, Globalizierung, Zukunft des Volkerrechts — eine
Bestandaufnahme, ZaoRV 63 (2003), S. 853 ff.

178) oo o3t UukA el A A= Antonio Cassese, Interantional Law in a Divided
World (Oxford University Presss 1986).
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12 A o2 FAF5A (internal community)oll &Jste] =A<l
Z d7](material rights)?} ©]3]3A (interests)?] E-8Z(holding)= A
E)3 il A Xk (international treaty)d} A =<5H (international
customary law)9] L= QIsto] FAR/FY] 2+ 7iAE9] Al olsjBAES
ZF =7 HEE dolAA =9l AAE T, =7t QoA 9] 719
A= 9F4 Fr=(external scrutiny)®] FAZA 22l 93 S04
Ao A= 9H 3 7i<Q(external intervention)®] ¥<le] 7= 3t}
E3 7|24 H(right to self—determination)™ A H(rights to
development)ol] et ZAA ¢ Feh=A Ad Ha(group rights) =
=7k] ¢l (statehood)l thEk +AHeH w o] Fek,

2R A dHF9(international constitutionalism)7} @& <«
=AY SHAE Abolo] fFAEtAl Uk FHOlA 1930WEH o]F 4
olgf=,' 1990 thofl ThA HRBE o]F, A% =oEu gl A
3 M3} (constitionalization of international law) =9=
AFENA A2 oE YulE 71 FHZE, ofF tE A
=Y E AT, olgA FAHY AW} =9 olFA A& HE olf=E
ANZE T 2 2AE ZHA T vgE T 9k Y o]9} Feste] A
FAES T wAA AMFAE A9 A =3H(institutionalization of
international law)¢] 232 ) 4s}7| = shc} ¢

A FHFOo] Bt =o= 271 FTbol| U= A d 2 (governance)
=

52 A3 (constitutional practice) — 12]11 FHA D= (constitutional discourse)

o

o
N
N
B

179) Spencer Zifcak, Globalizing the rule of law, Rethinking Values and
reforming institutions, in: Spencer Zifcak (ed.), Globalization and the Rule
of Law 34 (Routledge 2005).

180) Alfred Verdross, Die Verfassung der Volkerrechtsgemeinschaft (Wien 1926);
Hermann Mosler, The International Society as a Legal Community, 140
RECUEIL DES COURS 1 (1974),

181) Samantha Besson, Whose Consitution(s)? International Law,
Constitutionalism and Democracy, in Jeffrey L. Dunoff and Joel P,
Trachtman (eds.) Ruling the World? Constitutionalizm, International Law,
and Global Governance 381 (Cambridge University Presss 2009).

182) Andreas L, Paulus, The International Legal System as a Constitution, 2] 2, 69%.

- 77 -



ZE(constitutional discourse)2 F= ZWHZA 2 vl (domestic legal
setting) &ollA FafiFlct, TP R a4 Aol Bt TFE AA7F HEEA]
S A AFolo] A ARgolgtal & 4= glth

2ol 229 A d A(global governance)] tdh ARFHH O Z A <A A
Aol thgk ookt FEje] At7E AL Stk W2 ol5o] HRIRTHE
Jojx = HA X (legal order beyond the nation—state)S AE3}7] $J3}o]
M2 L& (metaphor of a constitution)E AF&dl= AL A Edh
ATk A A Byl s Az wHE TS BA9 BHsAE UN
HAZHUN Charter)2 FA| 5542 dH(constitution of the international
community) &2 olajali, " FAY o)A AHAMAYY] HF} Alxt
E e SHolA Qo] A1 HE AR HGAFY TARA A E= S
AGSAIAIT}, o]t HHste] HE RAsAtE2 -27F FAF 7|4 (World
Trade Union, WTO)E W% AAME olgd AL Al¢tatet '™ oljst
HAes s =& of =S4 AWt =0 S22 AHdL7) o9 A Fafa
A7t st wAE AAESH] flote] A= B L8E $9 shvr =
2 A gustd FRE AMUAT} FejNe 27he] R T2l
=7He AROlE FESte HMAEA GA] o] ZAlof it A HIE Al=T
QlolA] W] B (nature of law)ol th3t AEE A|Zaof 617] wj&o|ct 2
27t 22271 A d A (transnational governance)? W 7S &of A
A G2 Si7F 54 =L ok ol Hgt g orA FAA AR
A} aEo] thste] Atste SheA Eobt gAsHA S7kskaL Sl ot
SHEA Aok wATA, wARY 2P A Asdse] gk shA
TGS olEo HogA, ot IHEH %79 AFAHYNES AL,
A2 Aol W3t =95 AWsta EAstr 2Par WRAIY, o3
AFEAS Adsty] Yote] AR AR}l gt =952 =7+ Holx+=
AHAA Y ANEA dod 2P| A v AR tiste] HESAL AlA A

183) David Kennedy, The Mystery of Global Governance, $]2] 2, 37%,

184) Bardo Fassbender, The United Nations Charter As Constitution of The
International Community, 36 Colum. J. Transnatl L. 530 (1998); &-2-o],
Rediscovering a Forgotten Constitution on the Place of the UN Charter in
the International Legal Order, 9] 3 133%.

185) Kennedy, 919 & 37%,
186) Kennedy, $19] 2, 38%,
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AT (global constitutionalism)o] gt w=2Jo] QlojA Folo] EA7}
=)o ta)A] et 7

. OFA[O Zt=9| SSX2! SIEx2/H J[dtof| tigt 24

Harald Hongju Koh+ 19994 ¢f ¥7be z}A19] =5 ‘ojg 7] =A|Q1d
A=) =7} How is International Human Rights Law Enforced) =}
of|A ¥yt (human rights norm)2 AYE 2] o= lﬂi/ﬂ o1 @t
Hi gdstar |5 :;L S g2 Aol7] “ﬂ O]E} ‘?394

oF

FIF
o [ EE

PO XN ok orfr 2 orlo @l rlo

o 5 Sle 78”1]}—41‘1 7+ | o] =& HX]’“ —47\]% 7} A3l
Holgtes e AA sk %\‘jr 9 mEkd 2k A AEHe A
SR 22 S 7] g B Qe
=i (domestic laW)Ol AYE =7t 2 ARS A7Ist
A A Aol HYHAL Ql=A] ofFof it A
A71sHA k=7 st diEs A7Igd, e FAIQEH Y o] gt
E2 oF5}A (underenforced), & ¢4
ok, ffstH o] RIS ofW HERTE, # ol

g

N,

of

o,

X
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A} (legal process)E FalA AYPEH7] fjFEojzgt= Ao
Kohig= th=& WA 44X} (transnational legal process)
2o oty th=A WA AFARE o5 Al 7HA I (phase) &
FAE =, ol HAJAEA™Y AAH 3 (global norm)o] %5-45]—1—,
A Tea HFEHor WA HAA A 9ste] 217 =(internalize)

22 (institutional interaction)? Aol Y 1€t
1= A5 AL (interaction), 34 (interpretation) 283l =+ A el
217 (internalization)& Fafl4 IA|AEHe] AYP= = o]Hsh H43t th=4]
WA aFHR 2AE T Aol A olHd AFHAIL Vs dithe

HU
ol
ol
o &
_\‘,L

187) Jeffrey L. Dunoff and Joel P. Trachtman, A Funtional Approch to
International Constitutionalization, $]2] 2, 3%,

188) Koh, $]9] =1, 1398%.

189) Koh, $]9] =+, 1399%.

190) Koh, 99| =+, 1399%,
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T2 o]yt &FAAT & V) FETe AL olopr|ghe A2 ofYetal

o e $ARCR olfT vg=d WA AP v AbdHoR
3 Qlon, AL wata= Cambodia, Bosnia 12|31 Rwanda®l Al
ukel o] thA WA AFAae] FH A dF 1

Eotal E duf R ol gt wAIAMo] A= th=A WA

SHORE AP A= vk wEbA e oYt AHES

S EAA olgt AFHATF FAIEE o] ofd, o]F "<& WHA7|L
HjFA Aok Fhhs HE AYEE 4= Y= 2AE AX TR sk Qo Y

ol@A FAAUH AP wEe AATE 4 glevt g
gt g Kohilps FAIHY ,

s AW AA Hom fEstde A=(SHHA

L Adyeta Qlry, 1 oldt 7] ¢
FEOR Wi 9ok A wiA, oj@A o=t Y
A1 Ao et FU A Sl EZE(obedience)S FXAZ 4= Q=7 T ¥A,
AaAg, dfA 2Eal A g R duEe A WA A5ERt
of @A AR AHHolA IR H-EF = =T

I 3 HA B sigete &8 9 H7ke FARJIEHE Edof
st=7F o= AET F™-sto] F32 (rules) 9l (conduct) ] 4714
TA ¢ YA (coincidence), &2 (conformity), 4% (compliance) 131l
%% (obedience)?] oS £ I} '™

a7 2 dX(coincidence)? o= oA 9 left drive(EZ22]
#FF0m9| gH)oltt 1 HE2HE 7ol W |, o]= g Aile] &
OE= A AWstks 2ol HARE o 715 FEo #US AtEel 197
3A] gh=vtol] gt AL =)x) o=cha B Qo Y

1= YA (conformity)F o], of W 1421 2 4L QL T H3E w2
Zo] sttt (convenient), A1) BES L FFAlo] A EA 2ASHAITE,
aRe] EHsiotd 2o FA A F9E 2AY T =7A Gt g
Argeitt, 1 o224 O =jlo] o] B R oA BiR 48 F-E

P

=Y
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L of of
o o

N
-

2

IR
WA £$AR} o) 24
]

191) Koh, $19] 1=+, 1399%.
192) Koh, $]9] =5, 1399%.
193) Koh, $J9] =5 1400%,
194) Koh, $19] =1, 1400%;.
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o 9Jstd =F(compliance)> 72 2 &3 U3, I FHE
welofsls @)K 2 o]S(external reasons) et BAF, By A9 o]
9, st TR U ARE 18] 98t
o|AE AHECl S Erdfofd =Y A RS LA geolE, w7t
I AE 2gu 24ss olgrt "k

HAFHOR o WA 7hs4 = (obedience)= e &2 220 1 &
of @A A=A WA R sESkaL, IS AAIEY WA ZHAAA Y g
Frog a7 el Aol osto] FAH F9E +85h= Mdolet
I Aysta b 2= olgdt Ade £4E YA (coincidence) —
3] (conformity) — &% (compliance) — &4 (obedience) 2 0] HA| 7L

A e YHSH(norminternalization) 9 715 A4S 4= Qlgty

4 o
o
<

oY e mA RS A S WolEols dAA FTHom
E5ote FH R, F28 o' 279 RA AYREE A 2| A
4 A A% (internal 1mperat1ve)°] goba 1= FAg Y s
g (lawenforcement) o] 7} a&2 el = JBA A Hipr}
WyHa 249 AE3F(inculcation of internal obedience)®]2til
FASHHA, B2 L ‘ﬂe 2#7] Hlitter laws), A HEo] AEra ol YHA
255 SoiA AP AL o2 S oy
Ay = ﬂ‘ﬂ /\}O]-o/] FAY &2 1 A (enforcement)dt
Z2(obedience) o A1 9] ZFo]A o] olutd Hwr} owstE A glo], 20V
=] AedA (bills of 1"1ghtS)41L FA QA 4T oA glo] 1E]
F8HA Gurisdiction) Woll Q)= 23S (people)ol thate] REI} & 2= 9Ji= 7o
sto] SHAIE AAste YT 7]EX4 7S T ATl A
WS Frshe FANEMES 71 Alole] =44 F5/4S A= sk Sle

<

T oo Hr e

l‘ N

o)

é?:

195) Koh, $19] +=4, 1400%.
196) Koh, 919} =% 1400%,
197) Koh, 9]9] =5 1400%.
198) Koh, 919} =+, 1400%,
199) Koh, ¢9] =&, 1400%,
200) Koh, §]9] =% 1401%,
201) Gardbaum, 9] =& 233%
202) Gardbaum, 99| =¥, 234%,
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AN AEA<Ql =34 vj2ttd(horizontal paradigm)S Eoh 4222l
A g 2)c}9)(constitutionalist paradigm) 2 WA|EH= AL Qs FQ3t
AZE Eeh, =T ARSI 57 WolAwk &S 7ER7] witoel], of=gt
=7FRo] o ol aEE nAA| Fohe w414 $E(international level)oll
o1l AMEd L 7l (governance funktions)o] 4 o Zeheict, of=fet
AWH2 715 stz g FAMe) gPse] ta FEH BAL 0
A F9](compensatory constitutionalism)'®] FEZA], A2 G=320f 49
¥z 0| (constitutionalism at international level)7} A0 2 A AA|Fct >
AlAZE Aol loix e =Als-EA 9] =A1A oo dfgt 2 whdof
gt AHEZE a-ET, kst AlAISkR Qlsto] WS ZAIES w5 7SO
AZA] Qb A Tl Y S opARE 20kS Bl AR FElskA vEa,
weba] o]doll= AP A SRS AR 7e o xR Q17 ¢k,
Aot BEo BT 22 AHEAS ZAE 244 Ade] AR gEa
917] wjEolct ™ A2 M2 (international consitutionalism) -2 <EAH O]
3 M 3Hconstitutionalization of international law)?= ZA| 2 W FHE 0]
Adst= o2 Al 7HA sa% 7les FH8aR v O SAIAE
3 M3} (enabling the formation of international law) & FHIA A
FHW3}Henabling constitutionalization), @ =A™ A2l A (constraining
the formation of international law), & FHAISHE 3} constraining
constitutionalization), ® A|AIZ+e] AR of7|H A YAFe] TS A¢-
A, & 222 3K supplemental constitutionalization),?”

ol|gt A AT A TS| ofaJofof A o] M99
203) Gardbaum, 99| w8, 2344,
204) Anne Peters, Compensatory Constitutionalism: The Function and Potential

of Fundamental International Norms and Structures, 19 Leiden Journal of
International Law 579 (2006).

205) Peters= &% 3}H(constitutionalization)?} &2 (cnostitutionalism)S 71 2
o & SRSk Qi WSl ol HAEA WMo dRe) H3E ou]sk= AlZE
A JPuprdog Ad 4 gl wieko], dFol= 17A171-18417]19] HEdis
olof| v & AR FOoRA EAT ofulo] W] 8-S AFxeict dAHEe]
= WO Aujel TS 7HA]7] wjiEo] AFEAARA S ATt dEAdS 7RI
Peters, 9]¢ w5 582-533%.

206) Jeffrey L. Dunoff and Joel P. Trachtman, A Funtional Approch to
International Constitutionalization, in Jeffrey L. Dunoff and Joel P,
Trachtman (eds.) Ruling the World? Constitutionalizm, International Law,
and Global Governance, Cambridge: Cambridge University Presss 10 (2009).
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AN o= AL o B3P =71? B UolrbAl ofajoto A QIARAAAS
Sea] 9T wEe o AR AN WA ALY olsh Wielol
1986Wdof AAHE =& HAR7|E ofAJo AU H US| (Asian Human
Rights Commission)Z2 AW 2x35}l1 9= ofrjole] AL AWM=
A A Ao mHHoR FH Ao HFo & o
Lﬂ u mjoFsitk, 58] Afolof| Holx = o 2=}

Foaloto| A o] sjAF 7} Bt dAoA, JAHARGAA Y s S
OV\IOPOHH—J HARF0] 9 Aoz ofAlobe] Mz e $13t tidto] Hk

ojZ|gt F&HoFA|oto A 8] s HF) ] Th&Ito e EtstaL, MAA AR
YL Q= A O] st S F3 A4 IHEAY] ko] oA
ofAJofof| A o] QI URE] FAIE HESfoRT gt o]et 7| 2A Q1 AlAIAA ]
SEN YA O R EE ofAlobE AFEE 4= Qlthal A 2tsl7| wiizolo),

{127
e
PL
Kl
%
e r lF %0

I, OFAJOtOIM S| ZAMIH SiHF2|9| MTtsd

ZAAHF A (international consititutionalist)?] F43l= A
¥ (international consititution)o] EA|3tchd, Al HUHLE A2 31 9]
FA o] Hrka & 4 Qi *

I o3t FAIFHOZA Ao WA HAA A B
TR Agd 4 UeTt? ol AL vhA FolA fEdEFE ] =
AN, U XA Y, ME 5 ke
= LS ¢ 7t sk EAolH

ol¢} FHsto] 2 AMATAE, 19999 7 22¢9] ATt A55x%
A58% A% A4zo] wat YRAAD o] that dAHNA, ST APAR

207) ole} I E o] Whip=re uhA Y FHQAHERAA AL ofro 5§t
— A AL AAEEe AFEY OIE}% TollA -, FHAHAT Al14s, 74
31H38ls] 2013, 1-36% #£,

208) Gardbaum, 9] =5 240%,

209) A 1991, 7. 22. 89317106,

=)
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Aoz A1kl wep A osto] A2 - i
" FAMAE SHEY AR E 2
FAAAE EFctol F+3 AAGEY AdFF Il olutAst= A
7]&o)g o] stz shar okal MASHAA W E Al H e S A A
tiste] 7 A o2 Akl

Aokl gt AHA aEYAYS FHAPRSo|Tts FHE A=)
FHATS A AY FHAZY 4 =7t Hste] HEH= FHARHE
=R AAA A ags 7ok webA Ao Sl P44 d
gol= A AR FHAYY 72H I &2 8
TAES HE=7F uiRid Ao gk WA AL48S 7Hxi
Jeet A nesl] & o, ofBA ofAlofol A OV\] of QIHF A A 7}
994 =7t ok A @A, ol2igt ofAlop QI EY kY] WA A=
Falo] © wAZF A71Ee, A OV\IO} AAF Y AFE
o2 3k ofAJoto] 9 ?l 2z =AH A A (constitutional international
legal order)24 A 9d QAARAHAL o' Fert D AA7? ofAlo}
AHF ] AHS iLXﬂ;Q A 0] A@ o] opafo} Lo A 8] 294
ZAZEA (international community) £oA2l H-A4(law—making)
E3A o3t IS ulF ALY

>
p#

o

-

A _/‘\_
=]
=
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A 47 ofAlof AHH UL 2 AP EA
AL 2AQH AARZAA ] A HE

UNS 2717k, AH AX o] Z(interstate, government—to—
government) oA 9] FAAAR HAo] FH AYPREA =9l=7Hnation—
state)2] JEL ZFRIHA, UNAAL o|zjst Q@AY LA 9] HAXS

UNZzZ 3 UNJFHol =9stgieh ?'? 1948d 9 AA 21U M (Universal
Declaration of Human Rights)¥} o] AlAUAAAS LA AHPZR
FEl= FASRRE 196699 F 7Ho =AIQIHFE FES 7 HUbE0
o] Zokof djste] H|Ee Fof 19764 AL WASATE FAAT
%3] A9 (General Assembly resolution) 217 A (IID)o] 2&l5te] &
A1 B4 (International Bill of Human Rights)2 AlAIQI@AA, A
aeja AR A e o] gt Agtere s FAEY, A23F AAHA o
AAAA S o=, ARIA - A Ao 3t =772 (international
covenants on civil and political rights) 18|11 AAA - AFF A - B317
Hlo =3t ZAF2F(international covenants on economic, social and
cultural rights)¥} 2> ®A# ZoFHE AAst= FHe; A5 2AES
oA B FEALR FEIE AUoA AHS EF0HEE ARA dEs
7k A A A7 A Y UNAEYLE(UN Human Rights
Commission)@} 22 UNZZ(organizations) 181 UN2FIH Y H3|(UN
Human Rights Committee)e} &2 &fol| 7|23t 222 w5At9] A,
A2k, ofgo], o Teja YNl deet T2 AAA WAL He
HE o|fpEo] thote] HE7F WL A (intergovernmental actors)EA]
Folstdet.

ol UN9 IaAyYA L b2 AgA AHEGA A (regional
human rights systyem)ol%= =t &8, 2EgARE = (Strasbourg)

r

210) Harald Hongju Koh, How is International Human Rights Law Enforced?, 74
Indiana Law Journal vol, 1408 (1999)

211) Koh, 919] =&, 1408%;,
212) Koh, 919] =+, 1408%.

- 85 -



(%39 (Council of Europe)), &A7](Helsingki)({-HetAdH 7] 7L (Org
anization of Security and Cooperation in Europe))olA 2] Z3) 121t
oty &) 7}(Americas), F|FAUY L3 (Inter—American Commission on
Human Rights) Z18]1 ]—Zr{?ﬂ‘ﬂ* A(Inter—American Commission and
Court of Human Rights) 12|11 QAHBEZAA7} 2 S ER] ok ofxz g7}
= 783 oFAJo}Y o]yt 1953 2] 439l WE K (European Convention
on Human Rights)®} 19599 $-HeldH Y (European Court of Human
Rights), 196949 oy g7} &9 t]FAHEF(American Convention
on Human Rights)#} 1979\ 9] u|FddA T4, 19810 eHE ofzz|7}
ol @A (African Charter on Human and Peoples’ Rights/Banjul Charter
on Human and Peoples’ Rights) I} 2006d 9] o} 2|7} Q@A A (African
Court on Human and Peoples’ Rights) A% Ao 2 o|ojx & A HZF
HEAY P AN S AuE i, ofaJofol 4] dAF ] Al
o]9] AL H=dte 7|HOemA ofxlof QIHR YUY HR o Brde FEI]
AR e Btstal 8752 Follgh olsjuA7t iy H= FotAlore] 59
A2 A Aoz Qlste] olo] gt =0 EstA M jEA| Eskict.
2| g A AT A=A Q) TR opA|of JIHHA HPAET} FsfA]
Utk oot wEABtA] AAY A QA AHEGA A o whgk vl wAH A A+
33t

ot

ol
H

i

A1E e AFEZAA A AT HE

FHY 7128 B30 oA FHATY 712d A (Charter of
Fundamental Rights of the European Union), &3 <¢ld# &2 (European
Convention on Human Rights), Z 3 d% +AH=Z7E59 AW
i I AARTREY 74 Y A 47 O &of 7|EdE HAEE T
Utk oo A4St VIEH EAvIHorA 4719 HAsS T AUk

FHEHYeR B AU Y (Court of Justice of the European

213) Koh, 919] =, 1408%,
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Union), & HAHY(European Court of Human Right), Z} FAZ7IE2
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Ll

g e Ay FHdEEAIde] fHATR
a3 fEATY FEAEFSY] Thdel digt FHAgRE Aoz A2gol
i3t &) A (Protokol) (A18%) ol A5 4] ¢k=rtal wekeh 7

FHATe] FAATTEe] ARl AT Aol At A EAof
diste] 1 =7ke] AT, AR EA(Luxembourg)ol e FHHY &2
2EGgARE (Strasbourg)ell 9= F+HIEHY F HEH dEE & 5 9=
W2 otjrt? o] EAl= ol EAI7F | 20139 2¥ 2642 Akerberg

Fransson AFA7 9] tist S Qo] 43 A2ste] o] BAl= W3y HoS

214) Ferdinand Kirchhof, Kooperation zwischen nationalen und europiischen
Gerichten, EuR 2014, S. 267,

215) EuGH, Gutachten C—2/13. 18.12.2014, BeckRS 2015, 80256 - EMRK-
Beitritt I,

216) Mattias Wendel, Der EMRK—Beitritt als UnionsverstoB . Zur
volkerrechtlichen Offnung der EU und ihre Grenzen, NJW 2015, S. 921.

217) Marten Breuer, ,Wasch mir den Pelz, aber mach mich nicht nass!” Das zweite
Gutachten des EuGH zum EMRK—Beitritt der Europiischen Union, EuR 2015, S,
330.

218) Judgement in Case C—617/10 Aklagaren v Akerberg Fransson,
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A A wHIHEAA AoA ol ¥MYS 9L AT w2
AL & o vk of2fR R vhd JPEAAA = sAMe] dviet

el oI 7HA] Sl 27 791 E 3kt Qlrt

A28 wlFAARZA A digt HE

. M2

) Eo G752 follo] AAJAAAE Aty THE Aol ofn
ol7ke] e} oo W3t m|FA A (American Declration on the Rights
and Duties of Man)S AT, 7 & 195940 o|2¢ u|F=7}7F
ol Y U3 (Inter—American Commission on Human Rights)7}
A2 Eglom 19784 njEQlAF ko] R E|QUTE ofrJotel Zro] o} A 7}A]|
Adel et A A Z|AF npEEo] QA 42 A HustH A

P 219)
& A

-

He
X
<
~
K
s
o
o

o

Il 7|23 280 28712

SlolA] ow] H wle} o] Wl AHOES 1978W o] WEH ST mlFAY
FORS QoA 2 ALY TFEOR ARE AA QUuAA o], 1 2]9]
AGH AAGRo R okgeigolut okzelst dlgte] glovt, uFa A ol
SAYHE HER ARHo|A| = Ffr P

o 1
& AgHE SHeR, Wik A A2y A1s, AFecisha [ Ad, 2015,
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X

Jb O]l HA A dElof uf A

19694l st vl#AUefol 19780) Wi Ao Folol 19794e]

nZAHaTt AYH A, MFARRBAE 0]FA VY] ARH
DS Sia AYR Aol 19799 BIEHES 17l wxe] B
FAARE 71T glol AWE Aotk o] @R vFA B BALH: FYA e
24 e AUHIAEES vhAGEdE Ao ol 2 Holu Fhat

l
=

Q@G ure] WHSA AWHUT, o AL RT FHHRAE Aol
q, =1}

EAsks B A 2 9ele] e, FolFAHE] ofe] 2pES 59
AT} WEEo] P £FT AL SbESAL U2 o|efat oFaE Az
o\ ke AHAE Vel <l Fvlaztel i ZAE WA Slat

b
Aoy Eolh, Telw vjFo] FAFIAES AUIATE YRS AL
Fen) SR s v B el71S ARY HE YO AgYt
Z 0)Fe Feude] ol BYRAY HAH 54 Gt F 5 ek
19701 thet 1980KI )9 Fhu] St it Ro] uZel PR Thao] ofs
a3l A Axol AejHe Y=g AR = nFA YTt
2229l 17 ghutel] e} EBHOE Bf3ekA £ 3 U

thob7h B FuuE IR Qlold SAYAC g ABEto A
SAG ATNGEAY AARE YRR o|F A RAFY FAHE
RS oJsh AXE Wtk HE E o 20R § 4 e

uE AT AL 19880 %2 Velasquez Rodriguez v. Hondura
A B WE oy n:ldfnart 2A40w AR A& Al A
1990 dioll dv| =7beS Auidt AR el F4E wFE ot 53
19949 8 E+=

W ApEol AAEYL, 2003dolE ALAGT 104L
Holie, VRIS AR Al BEE e g e A
GAksto] 24HES A GAT S PP

221) o]+, $19] =+, 312-313%,
222) |4, o] =4, 2374,
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LE Ol AAM S0 P24
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29 2 A= Z2AeR 7Y AP A (San Jose)olH WYL
#6&4% &l APEEE Eok Y ol2fet A TAE T
FREY, WAt FH=EY FRlojojof gttt o] WA= A=Y
1 vheRe] Han AP A Segfof Hadh A4S ZhE QlHEoklA
SEHS Ad HEAET SolA AdEHch ot SdH ol &5k
29 olAo] TAF AEEHoIAE ¢ Hrh, o]E TAELS OASF A
3ol ol A& FoFs|d=re] wuk: AAE do] AEHrt
F 3%7HA] TRE AW 4= 9= 3% F WIEA| 19 ol
Galat7t 0]€]9] OAS 3|t FHlo]ojof Fhr} Y
ol TWAY §7]& 6dolal, wAbY] AR dr|wrEel §A EuA|ut,
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& oFA} L 7]
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MEAAABAL A o] T i F7IARS s, vFAd gl
Aokl oJstAL ThaL TpAe] 2] ofa BRAFS & 4 ek AHAY
Ael u sleh AR S g ABAE sgolth mlFA AT
WMES B ARHom WA AR 3AekeAbe] AHEA oA
Path, BAS T ol BAS AQ GLom ERG, JAYHLRL
A3 A} TGO HAS Rt HRER Aol nlFel U TAg ol
ArguES bt

Ch OIZoI AR 2t 40| piat

AFARALLS BUE DA F AR ol A} AL

998)e] BAE AH Welo] HerE Ao] fs) mFEARRBAT} K

AEA PR, EA7E YA 71E OASTI RS ojgo] o8] uF

224) w2l ﬂf&ok x1153Z
225) mFEl W oF Al54x
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Eowx}xmﬂ = 20 Ul%% Mu&io #akol ¢ Xow %’4611*1% %AHOI
- o -

el S BE BARE 0] BUE ge)
n QA A Baol s ete Hl%?lﬂ‘ﬂ
A5 SIS WA | dEer A48EE A50EAX o FAH AAE
skEsfof gt

v F AR A62% A3Fe] W nFeluABL] A5H B

QA ke AT Agof Ut e BAE EFSHA Hof vk 2F7]
moll FefgAl=ES Fode] A BARe] Ed) wAlo s ST
sl o] A ES AT Brole dofF A6lx A2FY =
dAsHA Agstd fdefde dAE AHof ek, shAR m U oF
Ald5zol o8t =7F 7he] =7kt (inter—State complaint) H x|}
et nE=dd A e 3R E = AR Fofoll +E e Hutb ARdofnt
gEt. 22 ER gAbe] S wAo] B 2R duEAEe S
ol Hledelof 2E 4= gl Ao Aol Hr, webA o] AR gofe]
At Agol Wt EAR Hi, 998 dAE AAA ik GAEY
Sdglof o3 ulE We] R 4 9l AR Hopof 3 ot

o] At wE mFlAA T Ao R 19811d9] HlH|oke 7loFEE (In
re Viviano Gallardo)AFAo] Qth o] AFAL] AFATA = tf2a) Zth 7o e
HE2AE FoE W g Folgledl ZAEE7E mEHe] of VlefReE
Zol3 19 BRENA HAS YHT. Ted mAEes 33k g o1
Rk o2 AMlE AR vl dATae] ae T o] ARelM FEE
T AL BAEE) AR} 0)RAANSE AR QT vk vl AT
o Aol Tiig ek Ptk e, L ol n|FeluS A8t o ARiol
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: F Sk 3, AR Al

i)

XN

7%, Y 2
HOI105), ARAREE BE SAAZEE 152 AHel0l, Basicln
AT 3% 2AE T Ak ol 0 AR A BENY A2l
of gzafolof Br(A262), AUHTLL 2

ofi
L

A

o

_(H

o

2 A3t WY (appropriate order)S 3ttt 1g]al Abgho] 1_} SR
U ALY SE8 Fdsta 1153 ¢&eiE 1 devt dokal add A
Ad@ATAE Y ZA(provisional measures)E AT 4= ATHA27=).
A TAE AEE vl F 90 ool #E (judgment)S Fit}, o] HAELS
Aue] tde o dsiy, HE o)1 YHH o g AT 4= girt. Y o]9}
22 o] QoW GAS A H 717 Qboll = APl EE5kaL 11 o]
B33 A& of&stolof goh(A|30%). ZARAYI = FIE tAlst ol9
o|&& FrAIstolof gheh(A29%), €3] AA e tigt o|FS AT Aol
e A dixEs Ao b AR T Aol tisto] o]eh 2
A7 He 2 2353 &4 (amicable settlement)2 A/ =& 4= QITHA9X).

4. o}= 2|7t HEHAfrican Union; AU)2| AZ

oz a7} THA 7|7 200199 ofza]7} 13t A& 3 Constitutive Act of
African Union)S A &isle] ofZ )7} AgH(African Union; AU)Q AFEAES
nhskginh, o] AA A= ddol thgt wAAE S EA A71E 85k
i JUIAE SRR o= FAsto] ofzZe|7l dAgte] AT
UeF PAH S = Qs WS HAlH

I OFAIO} K| QIHESH|E=2| 2ig

Ofok

g 2 Agstnt AA A AdY FAEL AGH
ARz sty A9 AURPAES £ grh, AGH Uz

252) 7L o ofl afjAl= A28 AH|3F HaL,
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19 v e R JARPAEE Fo= AZ7F o|FofA|aL Qe tii4]
I ZdolAlo} 71 Eel ofAIOHASEAN) Q] Aol HdolAo}g]
55 R W AFEHS fete] qW =7 A3rY 89S 9t
1967d0] AAE olAekS 2005¢ 12% 129 AJ113}F opA|oHA A3 o of A
20079 Z4l7tA] ofbA|erE FFekol 7|HksE AE7E 71:,1; BFA A 7] 7] 9]k
OFA|QFAAHASEAN Charter)S AA3H7|2 Asta, 20074 11€ 204
”7}555 oA H= opA|HE /B ol A obAItE A %"Q Aesteict, 1|
of #Aollx= opAlet e WIFFo 9 WA F0lo] ot} HEof QlHut
7124 7\]' o] BAE Adsty] fJaliA oFAIRE Abstell opA|(FQIH 7] H(ASEAN
human rights body)E F43 AL YAz FAACE Y o]
w} oAt A R 7 H Y LS (ASEAN Intergovernmental Commission
on Human Rights: AICHR, ©]3} ‘AICHR")7} 2009¢ FA=E o,
ORAIFY A RIA L Y PF 5 ShE okl A A A(ASEAN Human

[o
do

Rights Declaration)& Tt=+& Z 0|3 ‘:}

ol A otel WA ol of A = 0}/\1]?_} ol AA =] Q= AAY w99
WA e 2 AujE }143} AT 7124 {9 H3 o
2o etk B #olgt= OW] Ho] AT 42E pvhs ohA] g
A oghelsta gk Y el oAt P A AL FA AT AdFA,

g Agre 6B, BE)
Holgou(d12), A%, 4, vel, ¢del, F&, 3NA A4, %4, 1,
AAH A9, 24, o) Sl ofstel EurA gk Aelt goni(H2z), wE
A W gl A A glol HBE WS Aevh glon(H3R),

2l o|FwEA S 2L Aot

/g, obs 12l =

=

253) The Asean Charter Art. 14, Z1#u} ofAetl @747} TfF AT Q] #Hsh 4
A W3 AL gl whA] obA|¢k A 9] (ASEAN Foreign M1n1sters
Meeting)ol| 4] A8l vlo|| whet L2 sxaaloof shrtal 1A slaL Q1S Moot

254) http://aichr.org/documents/
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A R AR A, A3 Ay, Y, B A v Al A o]
ATt

A26zoMe FAddAAANM L FAIA A2 - 234 d2E
AQAstal, A272 A HE A3dxzTA = S| A2Ad JEeR BrhEE,

AEHQ A A B3 Belsh Afol Wohe] FAST Uk,
opfloll AN BAH R FHRHT Yt AAH AR Ry Welos
2o Heleh FAUT AT T2 g %
Aol A%, obgolt Faude] AAYAH 4 21 Q mEgeny
ApFoR A7k DAL AHS AU AT ARole B4 FA, G4,
Se)w ek AR B9 Hel 5L WEOR S AYLEY 4L

o
mlo
4r
ue 2f
g
=
H—A
lﬂ
N
U’.?i
o
I
2
=)

¥ Hel, 14U 2 gRsE 2 mAd Yo W, AFRPL LYo
A EAE W W, FAETY BYRE U ofEu wAe| tF SuT
BE, WEE WS Yo, PRYREEL W Yol A& B d9
el n Bah Tl Felg Helg Ue, B, oed FAEY Lp7el
HAH B o]0} HEE WS W Fo ek, oflofA fAAANHS
HolAl Ao® ohid Bt ol4e] Bt Ael(A282 o), BHAM28
D, ool2E EFF AGYOR 1F Wi Ao T BhelA AT
FAM29%), AR RAL T AT FAAF0E A1) SArol 4t
ofo|9] WE(H302 A2, ZﬂS}}) Fash oot

2L

LL

ASAT lde= FriEe THe
RS o, A38xof A Bt

255) § 35, The right to development is an inalienable human right by virtue
of which every human person and the peoples of ASEAN are entitled to
participate in, contribute to, enjoy and benefit equitably and sustainably
from economic, social, cultural and political development. The right to
development should be fulfilled so as to meet equitably the developmental
and environmental needs of present and future generations. While
development facilitates and is necessary for the enjoyment of all human
rights, the lack of development may not be invoked to justify the
Vlolatlons of internationally recognised human rights, (4729 Hel:= 2=
QI7k} obAIQIEALY QIAIE-L AA|A, ARSI, BBFA e a A 2 A0 m e
PEol A%A0R WS o5 B0t 4 Gl Aelv) Alrks 4 uiEe] 27}
) cllolh el el wjst ol gyl el Aol @74 Has) =
8} o|uiA] Alsuolopyl gtk WAL WE WY FFE HASE o|F 93
A gk ubwlo] W] AS A O QIYE A AshE FFeeL7] 9l
o] AgEo]Al= ohHrt)

§ 36. ASEAN Member States should adopt meaningful people—oriented
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A2 (Right to Peace)E, A392%} A40ZF A= 2HY HTZZ oA
obAI I Ao Bt FYo #Wsto] skl oy, 1™ opAeh
AFAANA = A AT AAAAE & HAE QI A 259

Fhe, o AT 27k Ha e FEA 2L A e A
Ae AY T 22 ofFol ASsted 23S o]Fofof 5, 194 Aol

opglerleael S-H Hejolekn FHM6R)FORM US| WE, SAHch
A WA A WA FIL o FEFORA A7 BB
Zwo] glon] Je3 BE

¢
)
1o
I or
}01
IN
™
mlo
)
ot
ol
ol

LA, WA, Beka, A,

FHOEL AW AR Aol3t HA oA},
Fad AL R4S netEA AGH, WEH Yeks Tejsto]
ga@sjolof 3 Fxsku YrHATR). o tobrt 19t 2 FAol geelE
EPOT oAl @ W AET TRA A4Re) YAHs ehele] A, Tk,
FPUA, FIUY, FIWA, FFEY 10 WRH Aol 4 RE THAY
FREA LTS QAT A Aol BEsfolof Gk 73 (H8)stol
7Y By AAS FEsa gk o7 HelA opHAABAAL 74F
Q7Y wE BFN U] AAZ o3 o FRsn Qe w3
opHetAlBA AL YTl A AL FAAATAZE] Fofglo]
-

o) ol ATk ulwhe W gjef.
0

HAIIBALY ARS Fote] FAAT 2719 VYU M9
FAA AAANL AYAR el A4 AARFAES} Pk
B 5 ek, oA W7 LY BGe W L YAt
a7 BhA FAHOE AFeT 9A eob HEA oJRo] A7EAH,
ohAIFAFOIA LY I FEA AV/FY FHE YRS o hort

and gender responsive development programmes aimed at poverty
alleviation, the creation of conditions including the protection and
sustainability of the environment for the peoples of ASEAN to enjoy all
human rights recognised in this Declaration on an equitable basis, and
the progressive narrowing of the development gap within ASEAN, (o}A|<t
3] =2 o] ‘ﬂﬂﬁ‘ﬂoﬂﬁ AAHE HE QA FFE A A9 e 9 A%
g2} opAlRtf el A 2] i oJRtol S FE 4 Gl %74«1 B B %14 o
& gt FAlof ‘ﬂ‘ﬂllbmolj éjé% 121 Jézilﬂ“f ZHEHOl ofo} gtt})

256) AAL/ BRI/ ALT/APE, AARIEAIAE dgfoll Bt A, 20138, F7RRIASIH
9, 97%.

r*°

- 112 -



OP AN AS ATt A2 olAI7IA] ofAISt Ble=Eol SR Rlghet
ARQEE ofefl A= A R AFol wiFol = wf Aee dH, A=F
Hsks AnR AR Ao Bk S k! 2wy AEAQl SHoAE
OMAIGE JIEANE WA 459 e dEFFoR WAL Hif &l
AHFHAAE, & FHHolL FHHLRE B35 5 e ddAAS, d

ol QEATAS BEL BA7L ot gick, el 17 Wy} Bab
Aol WA el deldn ALY AAE AHSA 287 HAE
weh 2 AWs)Eel Rakshs B Yool AAMAY AR
ggof o ot 142 Qi AP A 2] Wasitt

Ha2 AokAlobx| el A o] AARAAES] BTG BAY ket Lk,
WA 194549 39 F50) Waol S BRI ofuAT UL EYS
Sasa w%—q AN e HAskm, BT Hoel dht wwelE
Aestel, ARSI BES Bal A - ARUANM - 3 4B RA

4l 7]E} txﬂ°ﬂ g8 @8e =2slr] 8l FAE oA (League of Arab
States)”? & A FA Ao olfe] Wato] AFst A °}°“;P olo wek
19604 obgollA 7Hg e ARAreeA| o] shtel o &7 (Union

257) Sel, S« 0‘54 FOFAloF A0} obA|be] QIA T} TfE, HhAE Q] 531 A, ¢
Mol Helom: Sitol Ael@ele] stefef Hsl, o, 2008, 64%,
258) 27| WS oA - AJelof - e - ALorlofebulof - olelt - AEel - ol
TA=roI, 2017 FA| 2270<to] 7F kAL Q)T
OptHTl 3|RI= [* £7| 7Hl=Z(founder states)]

3|8z 71l 3= 71ds1d
Algeria 16—-08—1962 Bahrain 11-09-1971
Comoros 20—11-1993 Dijibouti 04-09—-1977
Egypt * 22—03—1945 Irag * 22—03—1945
Jordan * 22—03—-1945 Kuwait 20—07-1961
Lebanon * 22—03-1945 Libya 28-03—-1953
Mauritania 26—11-1973 Morocco 01-10-1958
Oman 29-09-1971 Palestine 09-09-1976
Qatar 11-09-1971 Saudi Arabia * 22-03-1945
Somalia 14-02-1974 Sudan 19-01-1956
Syria * 22—03-1945 Tunisia 01-10-1958
United Arab Emirates 06—12—-1971 Yemen * 05-05-1945

Eritrea 20033 1-20f OFZ 2Ol S AH(observerZ &0
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of Arab Lawyers)o] ofgrdwfio] ofgidldgFS e AL A=
Zskdc

19669 99 obFaAm ol H9]3](Council)™ = 19684 A< d1E 715t
bAoA o] QIEAY ZRIH utAS 9J5to] &P U3 (steering
committee)E AHFUL, FFHAI oA = FFAA ofl A A3 (Arab
Commission on Human Rights)e] A3} QlHof &3t o3| 9l (Arab
Conference on Human Rights)9] 7N&2& FH3sIAct, 185te] 19684
129 Ho]FE (Beirut)ol A 1ol w3t ofg3] o7t A=}, E FhHo R,
57719 ol w7hEe] Y AdE Aststr] fldh 19699 9€of AATH
0143 9]7] 3L (the Organisation of the Islamic Conference):= 197249
Aol AAS BASA. ol= oleH=7IY FATAY 7|24 2dHo
gt of5E Aglsk= Aolgith il 19909 8¢ 5Y o]&H 3|9 7] e
U= YFATEY Cairo 3|4 ol&HE&H HiEdS & ol&HlA

St

F A< (the Cairo Declaration on Human Rights in Islam

ofF WL 19944 9¢¥ 15¢ £ FH NGO AXEZH ZZ (inter—
governmental)ol &Jsto] A¢tHE 2L 7|22 sto] A&t 43719
ZEog FAE ofFAdAAA(Arab Charter on Human Rights)S
Aestet, o lddA o] WA R = TS =71 H[Eo] Qlofok
Aedl, A9 F o o YetE vEskx] ofyshdth ) 199439
oFf ARG wA A AH7|E FASHA oty st dIH HT W A
Zajoll A Agto] ke obge NGO =A% NGO 1gi AE7tet
SHA O] Mol = E5tal ofF AW s= 2001d 3Y 1994499
AdHA et Y A= AHS AEs] o]y AS dLsHUT

259) Susan M, Akram, Arab Charter ON Human Rights 2004, Boston University
International Law Journal Vol. 24(2006), p. 147.

260) oA wEH RE JPWaS F5otA s AR A= BT
(council)ell i1 UG F-ofstal ¢l=tl, Bo3|= vhdnict HHEar, FaFA 0
A= v |0 AAolnt 42E Q1 skaL glot,
http://www humanrights.ch/en/standards/other—regions—instruments/
arab—charter—on—human—rights; http://terms.naver.com/entry. nhn?docld
=1120574&cid=40942&categoryld=31656 =,

961) olefiyt AalelS Mol 1, 1 ol2le] The Lok A, w]ZakA) 9kt hitp://
www.humanrights.ch/en/standards/other—regions—instruments/arab—
charter—on—human-rights 2=,
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A o] ¢ ofAdWF s = s WAste] 20029 39 109
20029 99 599 AoE Foto] 19949 U dArhstete NS
3 AL syt Y 20039 39 249 ofFAWH s Aot 6032
129359 2J3lo] o}l ALY Y3 (Arab Commission on Human Rights)®
sholg ofg Rl AS Mo Het FA A 7)ol FsHA At AS
AASEATE, ofH A LS = otF AW A= EoNA JATHY ME S
A oA AEsHeS sto] 19949 9] oA NS Tk 2ol
NGO9 a9t felloldisHFIH(UNOHCHR) Y

10

Hpsiart, olgdme
Feoz e AYHS Jzsted SPA dRARI FolE
&8skt & fddUsHFH(UNOHCHR)2 20034 7to] 2 oA
AdAAR7 S A ste] ofRrA A MYUE WEE FYE stol

O AN oA dAYslo] AEstAnt., AAHETFE] ol A Xﬂ%f?_
2 P“*Of‘“ﬁ sd= AR7MEY g AA ofEAdERA

20049 5Y ol A H o3| HAK O R 19941 9]
S Ygo MET 537422 FAFH e AR
dedl, NA obEAAIAL T FYto] HESt

i, 20139 119 @A dAE, vhl, ol
ﬁéuh FoolE, Hup=, glnjof, FHAEQL, FIEE, ARP-t]ojetu]o},
AlEfo}, ofgfolulglo] B ofdl F 137§=r0] H]EsHETE,

2004 9] ot ddA Al4s5zo] wel 2008d AAAAY oPoi RS
A 8= ol ol W9 ¥ 5] (Arab Human Rights Committee)2 A staict,

o

b AU HAFe) vMARER AEHE TA9 dUo
FARAGAE A1), AAe A9 AFRopld NER 4

i

262) Dinah Shelton, Regional Protection Of Human Rights( 1), Oxford University
Press, 2008, p. 1051fT,

263) Mervat Rishmawi, The Revised Arab Charter on Human Rights: A Step
Forward?, 5 Hum. RTS. L. Rev. 361 — 362(2005), in : D.inah Shelton,
Regional Protection Of Human Rights(1), Oxford University Press, 2008, p.

1052,
264) AHY/ BB/ A 8T /HT, 99 2, 9% ABALIR| M g Eoke B
A4 AU/ 2E h5E 83 Ao|dX|ul HEA O A AL Zolurt A

3] F-Elsto] QIAAR O] AFoA 7Ho]2 @A AES AgRelstal Qi
265) http://www_ humanrights.ch/en/standards/other—regions—instruments/
arab—charter—on—human—rights; &=,
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2 8| uae] HAE 7k Algrolofof sn, 91Ue EHo|ofof shv]

HE
FuHolofok ATHAI45% A28, S1Ue T AT AU 4 gl 91U
A& shtolaoloof sju], mwrjle] 1zo] E4Eojo} FtHA45% A3,
Q71 4delth QUL obgraime] BxelA 502 Hojof sk,
Aok ARSAPH el B TS 252 Astolok Brh(A45E ATH),
)

ofl
=
H

= M Qs Aot AE A-s] A A =S
o] groll e ol dato] of AW AT o] A& sk of
. OFHAWANE S S o5 ofgrl WUl Hujof Frh(A48% A1R}).
otfrlddF el Tad dEFE 13 oy 2z HiME UL
AlEstolof sfv, 11 $RE = middvitt HuAE @] o] AEstolof
Fdoh(Al48x A2%). dANALIE= FAHCR AT g5t A&H
HIME Hofttt. ojujo] Ao W sled=e| tjiErt A5t I TEo=
Holth(Al48x A|3F). AdNHLd= RIAE HESAL, Hristal Bagt
WAaAE AAE = ATH(A48% A147). < *714%’4943?]5 XWQI 2 Fo|d 3t
diHE T3l ot dT Aol Hed d 21 = udd d
=l A5 AE AAT = 9L, Y=ol QE% %‘4% w37 2faA
ofHgt 225 Faok & AIA| o] Ba|A = A HT 5= gLy *
= AHr=E Sote] ofdlw oo e Ul
b E Ao et 4 Adt HaAgE 2ste A EAME AlEshelof

[¢)

ol
REORNECH
il
1o

Aagaizle] ojis mm‘% 2
SATH(A482 A6, 1A 0|9 2
A% ool QAN w Sl

sl915o) Heolth el Helel ofstel o2 FAISH: HEAolm 4A

2
FARAZE Qobs EAF] ATk 20049 ofgrl@F o] A e H 7]
oldel 19909 oleH 7|+ U= AFFUE ofolA A H

‘ol&ol A2 oldo] Bk shol2AA'Tt 1994 oFgtA ol F o)A el

ofgrelHAA o] I, 1990¥ 7ho|=2lHAA(the Cairo Declaration on

266) =7FIAY L], n]EAGRIHA| A8 o] et AEE Fgt oFAlolA 1A AF
Seuetelat 2008, 2, 85%, Ax,

267) Susan M, Akram, Arab Charter ON Human Rights 2004, Boston University
International Law Journal Vol. 24(2006), p. 149.
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4 ol= A A (unspoiled nature)o] A3

HAS o] F = AlAo it 7l E &4
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2l oo dejet AEAE FFAI= A
HAEEH A ol&H e}t T EHE A

=) o] O

ot
lo ©
fu
=
fd
Mo
HE
rIj
o
i)
AC)

(1o

T
AT il
2 o pE

oy

k1

30

32

T

—

©

©

=

i

O

=}
N
HN
=2
E
™
Y
"
QL
3!
l
=)
rO
i
<
o
=
"
ro,
)
e
ol
1o
ol
T}
o
o MZ
ox
ol
N

of experts
a4 5 9 AR YE=s HuAE fAESoJoF dhn, ofgF AW
ol A9 Y3 (Human Rights Committee of Arab League)ol AHA1o] HuME
AEstolof gheh, 19949 dA o= 1 gte) e Y S £ HISE
At A=A A= A= AR ZAT

Fl?
tokt

0 e ox
Hom
2
L
N
>,
e
i)
N
N
=
)
2
%0,
rir
HT
=
>
10
=L
i
[o

20049 5% olFAWH o] ste] WA AH olFAADGL
geHom BAe QuMdoly dAALT vnd G Fad $AS
i ]

ot det A Y AW/ FA GAZ Rt FYES F2 ¥
=]

Jom, 17 WA AR 94 FAADY L ARAY AL vt
_?_

o) O
90
stk & ARAL B3d, F0d 3o 0 and 44 Hixs

Zxs71Rots 238 $A3 A (the Charter of the United Nations),

A|A 1@ A9 (the Universal Declaration of Human Rights), A|%1%]-% 2] %]

deo &g FAIFF(ICCPR), L2ja A4 A2 4734 Ao g

= ATFF(ICESCR)O Z3HE o] Sl= A1 7|&E AgshaL ek £33 A
5

AADRAA = AUA-H24 ek FA4 A2l 2]-2ok4 deE EA skl

-

ha ha
A BAMAS, 6, 72), AiZ WA ofyd de, hEshAY HIZHA
e WA oy He (A8, 9, 18, 20=), koAl H FAlkeE, A4l
A

D glol Ax-FFEHA ot A 5 AlAS] S WA
Ao A, AZ-FFA oS AA Te d(A14x), ¥ ok
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s = 112) 9 Agol Ao 352l

A 59 3 Y He 9 JZI(X1]125<_), st A4t daje] ot
HAFd(A1sx), FHF49 A (A16x)

AAEA L2 (A 192%), 7501319 Zhr(zil% 26, 27x), AH¥F ¥
7PEAEY] WY g A BHE(H21%), ApFe] 235, o], Fu A9
AHr B (A25x), 424 Fged(A28x), 24359 de % 51*140]‘5‘94
A BAA29%), AVE, G, S AR EFAIS0R), AR A &
St A (H32%), £ 9 7HE @AY AR (AHI33%) 9] A& A5t
Aok, BAA AR A 25k deE ZRYf d(AdR), e 2
g (HI35=), *M’“ LR E‘:‘% e (AHI36x), T H(A3TE), AL

| g del(A42%) 55 HAsHL 3

&g vhgS & 19909 7ho] 2@l
AollA Adskar & ®ek obyzeh, A JdARe] F27 1A °f
Hhgstal ok, 1 Ay dF F84S A4 ddrIEel FeehAl obysta
SALEHAA R HE B2 delek Arsol WA Sk 53] dlHHE

’

mo ek kI

A
[e]
3

< ﬂl‘ﬂl fijo

we Sl MY UK Aol B3 4 gl :@:°m el 1A 4R}
WA ollAA AAT AolEol Ytk tht olgAW AT Fo Ani

obze]7}el BA 19| o] QA7 WAE w23 gk,

Hotrolq el el A A2 AARHARE olFAPL FHOR Ftol
bR ANANEG WA MA3n, ofrAAAY S AYT. ohrdY
39152 ofAlotel ofmalzte] AdstaL ekt Mol ofgAWe o7
WHA Hrhe ol&oldt Fud FUNL wYoR F4E FAF
AgAeta B & ek ol ol §E AAAY 5 AHotilobx o] Ale]
AGH QURFAEAE FRA A7t oA wIH ol ek >
=5 dristy 2004499 ohFAARFNAE o] &gao] vy &
olzaBAede A4S AFsT gtk TRAW 200499 AYE
frAAAFE, WAHNOE FAWHOR ATHE AN/ EE S5l
Avstsln glrk. 200499 ol AL A1xE Bo] Bao] AU
okt F F8 T A AAF sHe AL wsla ol
YR WE QWS HHHo|W BIRY, HEYEHo|n AR AT ol
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¢lth(all human rights are universal, indivisible, interdependent and
interrelated)= Y o] Tta| zpa] ZA drojopdt Qo] i A&
AAdskar ik, o oA ARE 7Y 71EPAE Z3H, T A9
WA BeFor Qe HAAGS S5t vl FrhEo, Hatthu
oje} e W&o 2004 /WAHE ot AALLE TS Y=ol HETH
20089 3¢ 15 WaEEI, 20139 119 dA 137h=0] w]Este] HA
7458 e dHEA g oA Yo7t itk ot o3s] oo BT YA
HU B Ay} BEAsto], 22jal AP A Hoe Sl
UETI oy olgHH o Bige & FliRlol oA oo Hejet

£ sk QAL ol ZofA

o&YA7t AU WE, FUT YA} g AL ohdsl s fRE ¥R

oleke ulgho] ek Eah AEA Suolx AAYAT ] o] A
FhA A% o ol G2 AN o GIE AL 2t 7 2
2UE DA g ot FlN WAL § AEAGID 58

AAURAAES} gieks 2AHo] m

V. SEOLAOIIM L] Al

ofAJolA Ao A= 1966 9Y o}t wi® o] 3] (Council of League of
Arab States)= 19684 ¢lH9] = 7| gs}7] ¢35t T2 IS ulHFl7| gt
L9718 (steering committee) 9] HHS 2A3IFaL, LY L= A2
ool MY ¥3](Arab Commission on Human Rights)2] A u} ol@of 3t
ol&s] ol (Arab Conference on Human Rights)?] 7|2|& A3}, 19
wa} olgo 3t olgtsl ol 1968W 129 Wo|REA A=A, Ty
ofg =7l A of AR e A2 19949 99 15Uo|¢iet, 1™
I Aof ol&#=7HEY FA|Ql o]&#E] 97| (the Organisation of the
Islamic Conference)= 1972¢ 9] dAlof olHS AL, 1990 8¢
59 o|&#3| 7Y Fa RIS HUA “ol& Ao dU7He

269) A AU/ ARSI/ A g5/ BT, o) A, 985

270) Susan M. Akram, Arab Charter ON Human Rights 2004, Boston University
International Law Journal Vol, 24(2006), 149% Ad/AE3]/ a5 /03,
o] A, 99%,

- 119 -



Aol B2t 7to]& AN’ (Cairo Declaration on Human Rights in Islam)<
e st
53] 1993 QlmulAof A7F=Efo A Z) 2| E oFA| o} B 3 2] & of| A &
AHE Hooh S A% A2 A} oo B FFA N =7}t
7 AHYIZEFAA ofAotA o AHE T AL He Ao gt &ojrt
[Foizl vt 9lewm, 19949 dighvl= A&olA 7Hxd A3x At
ofAlob B FFA A O] H7ETE QIAYAFA AL oA oFA] AU E T A|AH]
SEHto] FROAE thEoH T o1& A|Z 1990t oFA o}
AHURAGAILE WA AFRAGA = 7o gt =07 2is] A= Qi
O A ofAotA o A 2004 5o ofF A H A 9o A
A JNAH O 7)ol WA ARAGE oteAdAG o] e Eol 20084
3¢ WaEE ALY 20079 FHorA AT ASEAN 107] A

J

]

A13% A AArs ool 4 AR JAUHF glo] AW/ TE FAY
Ae AAFAT Y oA kAN L okAot AAE dAOR shi

o
AN
opAlololTAIGlo|L} ool MRS AR sHe AR/ TE AYdtel

9] & WotEeA A4
QARG GRS AT A% WA Lot 24950 gon, S

ofF ATt ofA|qte] BAE O e AMotAIOFA H I} T otAoFA oA =

3 ol iAol aA) kel
YA4-e 19909 AR gelole Ao agao] AN ol %z 7o) Wl A2
ole}, eyt of slojolA] ofejxele] diti AAANE WASAY S sty giat
AwA djjrozA Aojeln s A A8l gt Pala wele Fopusli PEria
3ty olo] ek AT AL =il AL ], Ao @A 2T odo] Bk AT
= Fot opxjor el 1| 2]

A RIS, 2008.2, 1T X,
T8 il LIS T2 bl A
A1zt | 19904 o ofda) ®M8xt | 2000 =2 tfo|d
HI2xt 1993 | Ql=U|Alof XIFH2E} ROzt 20014 Efolzic gz
X ] 52 M2
MoRt | 1994a B Mz M10xt | 20024 | eup= wjolze
Azt 19961 U 7HEREE
X L3 A
) 19974 Qo ot H11xt 20034 E{7| O|&2t0fHt=
X6t 1998 0[2t Hfafl2t 12} 20044 JlEt2 =5t
M7zt | 19994 ol o] HM13xF | 20054 =2 ol
272) AFE, AU, Eolde], 2013, 33% =,
273) =] AR ofxjore] Q7| ke et AAJL] =9 opA|FA A oA Q1|7 H7HA],
ofAlobAE ArkEu15, 2009.2., 5187EAT, 1272 o5} 2z,
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AdAAME WA 7IES F-EStL A=A sy JAWEAVFE
AAs = 271dAl Aokl & 4= Sl

1. OLMIQHASEAN)SIE 9| MIF

Solioe] FF ohu B AFEUL §stel o) W7 4EL) B
Aste] 1967dol AAH FHorAlob =7FAgH(Association of Southeast
Asian Nations (ASEAN), |3} ‘ASEAN)*""& 200549 129 129 A113}
ASEAN A0 20078 ¥7b ASEANS o] 78t 4% 71
72 WAX717) istel obdER(ASEAN Charter)& AHs7]
Aofalel, 20079 119 209 AZLEZol4 A2 ASEANH A ool A
ASEAN #%& 24 A=eiach, dad o @44 ASEAN o
nEze] W Aol el fRol AAT ABA 458 A AoA
ASEAN Absto] ASEAN ¢1#7]FH(ASEAN human rights body)E A-A3sh
AL Ao FASUT Y ASEAN SolEs JdPEAS AT & A<
Fax2lo] EAst=H, A4 ot A SN BT E 7t opAI%t
Q3] (ASEAN Commission for the Promotion and Protection of the
Rights of Women and Children (ACWQ))2} o|Fx%E%}2] Hz|o HEe}
SHIE I3t obAIRE A R19] of el gt ofA|t U3 (ASEAN Committee on
the Implementation of the ASEAN Declaration on the Protection and
Promotion of the Rights of Migrant Workers (ACMW))?"¥7} Z1710]t},
ASEAN @04 Q27| e] A3 Agkel wel 2 wael a7io] TaA

274) A 19679 FHorAlol 10701 Yo R st A sdobAlor =1l
(Association of Southeast Asian Nations (ASEAN))2] A &2 o] ol HHAlo] 1
wls] ek AL ol itk AR QlEEAe] HQE ok okrol 47k

Y%l ko] Qlct. 1993
| eAEZok(Austria) AU (Vienna)ollAl 7|2 == ddell st AlAIE] 2l (World
Conference on Human Rights)9] 8|S $18}0] obAoF 7452 19934 39 299
SE 49 297HA] X939 E JhH|skGct. o] F]9E upehs AlRollA] ofAlot =7t
2 FASEA SollA2l qlHol Bk WAL S7HE vl S| ’rolEol A ¢
a1 4kal A A el @A (Universal Declaration on Human Rights)e] 9]0l o
sk 159] S A ekl

275) The Asean Charter Art. 14, ZLe{u} ofA|QFQIE 7|7} T F A3 9] Hgh o
Tgol ek e o @A) opAeh 954 nE] o (ASEAN Foreign Ministers
Meeting)ol| 4] g 3t= vlol| whe} -5 F=3fstofof Shehal st oIS Holct,

276) Muntarbhorn, 9re] R ilA|, 4%,

Afole] ellakel BAle] oie @24 thg-L tha npa s e
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AH oz Agstar QIR kot Aa ol oo A7|= AT, ASEAN &7 A
Fo7rel 7|2 A dE7Y e Wwdket A olA|7HA] ASEAN
sle=Eo] x| o] WEE ARREE ofdf oA = AFA] GASIE HFof B]F=o
2o et A AR WElE AAR AR Aog Brhs 4= ok

2008¢ 12¢ 159 &8-S A% ASEAN A (ASEAN Charter)&
ASEANY] tjate] & 29t AE& FZ(institutional framework)S
siA ASEAN F-5AE FAst7] gt &argt 7]to] Frf,
olAI¢t ¥ E(norms), T2 S(rules) 181 714E5E&
o|th ¥ ASEAN #4-S gl Balo] 1 o|FTHE ASEANS
NM2E HA 7|25 vl o s Sotal, AA9 F5A LA Bagt
9lo] A ASEAN ##-2 10749
= ?{}4 (a legally binding
agreement)7t Eo7Fa Qltk, o] #Ao] WaZ & A AL U= 0]
Adste e 240 AFEAH LS A48 AHR=o] S E AL
Aol ofsto]l FRETL P e FAAT @_%(Charter of
the United Nations) A102% A|13}o] 25te], ASEAN —?']_;f)% A A
AFEE(Secretariat of the United Nations)o] 2%t} Y ASEAN
Ao HAof disto] FAstL = A Alxe 53] T2A WFFYE
Zelstal, £ AWd2(good governance)9t o Au|E stais}A sl
ASEAN 7}9] 27159 dele} 2o st HAst 18E ugpoz oldw}
<224 A3-(fundamental freedoms)E FX18t H3 k= & ASEANS)
58S 59 stUEA AL Stk ASEAN 3| =9 g57]Fo] B
]S (principles) 24 opAIRb &4 A2x A2T ()= TEA AFo &5,
AHEY FH BT el ARA A ojo] FX'E 53 Ut

rlo ol

-

2. ASEAN FE 7H Q19I5 0| MY
s 4o dAdge BEoln FHAL AFE 3
xHﬂ*HXlE ot Aelol A obAlgtel LA BE ool A FAI AR ol
!

277) 19, hx|eke] Fopalob A =)ot opA|SFe] Q1A g, BHAMY 9] 531 A,
/]oﬂ/ﬁ g oz Bito} zjolde o] shjo} Alg). ouj#l 2

278) http://asean. org/asean/asean—charter/.

279) http://asean.org/asean/asean—charter/.
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3t B2 A (Terms of Reference; TOR)o] AAEHA ASEAN A9
1A EA7|F2A opA| e 17kl W 13| (AICHR)7F 20099 A =] lck, 0
200799 ASEAN #&9] el 12l 200999 AICHRO WS E8)4
obAl¢he JARZT GG ojH M2 B AFHS 2A HAo
ASEAN @&ol|lA AABA7|Ge] HAE FE3eE o] F opA A ol A=
A9 RJIARGA =S vtshs Al=7F S8s] M7= ek, Sobalop 121
SHOMAlobo A O] QIEE ] e AFEL AHO|EH FHoA & o
Aol thgh A4 o #3h =2l (relativist debate) #7t o e},
F| ol ZFREI e FotAlotell MY A2 A (political economy),
LB del aeal FEorAord] S A Teja AA AHEAGY Do
thate] AESH Ao|ch 2 J_%z%] ] N AFS|THA)l = ASEANS ASEAN =7lE 9
old ZA3} BT FEo] Ao 2202 8381z} s+t 283)
AICHR«] FAHE *ﬂﬂl A 9 P5AE 12far ASEAN
ZWH(TOR 1.6, 2.2) 91¢@ &
WET AL ]l HHO
S Foto] opAIeh JINES] QlH A fﬁﬁ%*lf’a & E= ORAIRE 3ol
7}‘&?* SAJARFALS RS 5 & s <
ZZA 7 AYG AT ASEANQJ g ehdgt —é#% THAANL A 5
8o skl Qlok(T &=
Soll Wt AR %%24 o}ﬂ 0111 ofusitt, AICHRE ASEAN &7}
a vetE di#ske dEA 108 o2 AR, ASEANS] o= df7}
AICHRO] 9]90%o] ETHTOR 5.8). AICHRY] Y952 A=+S sl A=+
Ao ML ANTHTOR 5.1, 5.2.). HEAY ¥7]= 3dojAwt 7+ 7t
I ek AA Y 7]zl wel AAEA A= s WA 4 QITH(TOR

0[‘::‘,

280) 20099 ASEAN-> 20099 10¢¥ A4 o= FHstA == AICHRO| sk H7H71+
£3E(Terms of Reference) AEsIGitt, ofefdt P7P 2352 W Hw
sl o3k wjEo] A4 Yl g2 g IrEo] FyEA o digt £7H )
Az FAE 3Yal9lal, o Yolrta oA J "J?ﬂoﬂ ok HE 2 e gt =
Aol gl7] w ol o]egh AR AUEGA A= HE EJ}/} & 74013} Z] & o]
Qick, J1™Y ASEAN 3|t FoflA] qlmyAlof, ”Lﬂﬂol*lo} E} AH e Helglout
=7AIA L7 A El o] 9l

281) Ramcharan, 99} =%, 199%.

282) Ramcharan, 29| =5 202%.

283) Ramcharan, 29| =% 204%.
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5.6). AICHR&= ZA|G7F obd ZHE7]Ro]7] wfiZofl Q1A sfol EH% A8E&
A, AsAY QAP 5L 2AFE = QIok Y Byl opyal Z Rz
oful e} AT A9 Apol7h S W AFA Y YujE AICHR7} aEaks
A7t Zo] ofvel ASEAN 93] oo A4S a3stojof geH(TOR
9.8). 3 AICHRE= ASEAN 3979 =¥, 24, 95 JEH FHA
mZA AL 22elojof 51, E3] ASEAN 3]Y=o] JAEHYS SEo

2207 3}3l 9JOm(TOR 2.1, b), AICHRE & do] & ¥ A7|Hog
Year, 228 gol= AIE & 4 Stk ASEAN & F4-13] o of A
B sty oAs W AICHRY 324AL %A (instruct)d 2= o},
AICHRO] 9JA}AAL ASEAN % A20%0] whet =9 (consultation)}
o)A YA (consensus)E 7|¥Fe & stojof FHTOR 6.1.). AFA[Zo] w2
AICHR+= ASEAN @& Al5%ol AAEo] Q= v & ARIALSGA Y 7] e}
ol HARE Egsto] opHtTt ATE o] U= TAeE 7]EF ASEAN 7]}
diztel JoJE stojof otr, 53] AAFH 2 Hool BHol gl A7H
A, A A 7)ot oA 9 253 AT Yo dskel s HO%
3ICHTOR 4.8, 4.9).

ASEANS AICHRS} SAFSH Hefo] o A-ol5o] He] 4 2 H3 93]
AstATh = 95 AR 71 FoH2A ASEAN Z71EL ﬁ%g
st ZF 57h= 299 YRE AYste] 247t o Jut obF e A E H
33l Qlth, AICHRS} tlz7bx 2 zha ARL AAE gus wA g
otk thuk, = 9j93o] AEx o] w2 AICHRE ¢ldAS 9| 1’410}04
AZHo 7 2ASIL RIs= £l 7|17} ofd ASEAN R 2 Lz09

B0l AE7E2] 7]4L(inter—governmental body)o|H, Tt ‘RHE7| L (a
consultative body)°]tHTOR 38). Z1¥o|% AICHRE ASEAN &ofA Q@<
SREtL BHoaky] 95 uf$- Fagh $jeset
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284) o]el o[ oML SIS (AICHR): Q1UH3NE MBY 4= i 4|54
ol3L LA He) MBS 7h a1 9lx) Fb/] ulito] Mick 33 W Tgho] Hojgo]
of S Mg el STl S gol ot gus Hsoln ol o
F2 E7oks 50 B9 UGS 93] Adsholof Rol Balar AICHR 22

2 150 And oA el AngaRty Aes Hashig s wald o
A ko= w)o| et ARAISE AL http://www.f orum—asia.org/uploads/
press— release/201S/October/Presszelease76th*Regionalf(?onsultationf
on—ASEAN—and—Human—Rights 2013, pdf.
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V. OFAIO} BiEiZEo] Alsin} @2|Ltat SiEtAL] gt

ofAjotel Al HRFoE HAE] s et AT Sl
sasith, o= opAotoll A ARF=E Y] T o] & o=t
THIE & o

AR, AA FEoARA LY “ofAo} AAE A st Ao ofHrh,
ofAfobA Rl Aol wA Fll7tol] thal AaA a9l “ofAlop Aol gkl
Ao A= 39 opAoARl 3% VIS ST 4 jl7] wiZolth ol
A ofz ezt A oA mRt7iA|d Aol &g, 53] o]l&®, i, Eud
L37F EA Stz 7HEH ZF wkEne = 7Ee] 719, o'dd V2R E AR tE
ofAJo} ] ol A B2 FE R

A, 29 AMFY 7 FAE Z3dsteAo] et olsio] WelE A7t
ot o= ofrJobA ]l THAF o' A& xEF}eh=A A7) ofHe At
A2 flE Aolt, opAlof FHFOlE I AR Mgt Aow HALL
Q14 7Hsdt Ao® was Alzte 2 oujrt gk ™ upebA Tddh ofajo}
ATl = EASHA] &AL, obrfof Zh=12] thofet A F2)7F Qlckal sfjof g,
AFF98 AYF7 A=7t s, FAEARl, AR (B E#) o

A HkzL9-A o] M2l (non—liberal constitutionalism)%® )T},

] tq1 mhx] F=rolu QIEUAOLA Y E thE
o wj7h Qlek, AT e Aol Aokt
&l Vo% HRERE Q7] wizofl, "R o] A4l
R, ofAlof, ofze|7t tjFomut A ATl BiekE QI v T3l o]
/\Vélolaf‘ﬂ, 9 d2HT H F OO}_/\]O]— Adog W gAjolE: fHolztal
A, ® YR 237 FF obAor wketa FAREA 7ol = A=
ofrJobz| o] AYFAHEES oA olF 5T 7|Eo] T ‘opAlop Y]
EXo| W st} ofaJopdd 8la] (Association for Asian Studies: AAS)*%o|
o2 7S A8, oS3 o] FEE

285) When—Chen Chang, Li—ann Thio, Kevin YL Tan and Jiunn—rong Yeh,
Constitutionalism in Asia, Cases and Materials, Hart Publishing (Oxford and
Portland, Oregon) (2014), p. 5.

286) 19414 5] X|7k oH ofwlo] BEE 531 FeE oo}l odo] Lajiz BxSol s
o] ltm o},
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(¥ 5) OtA|oIATEtE|9| 7|=

x| =27t
=7} LHO[A|O i _
S ORAIOKCHINa | <, 1y o3 g2t ot =5
and Inner Asia)
SSO0LAot = =
st 2ot 2= Eto|et
(Northeast Asia) = 52l 22 Bl
=SO0tAlO} 2L, ZEC/of, QEHAlo}, 2tA, 2U|0|Al0}, O|QkD}, Ealwm,
(Southeast Asia) AZIZZ2 ElUME HIEY SE|2Z(Timor—Leste)
‘=HoA[O} ol T _
Ol TF|AEH BFZAIGHIA| AZ|2HT} LT HEt
(South Asia) , 7| fHIAL A2[E7L Wi, 2E

(F 6) AACC 7112 7|Z (1671=2)

OIZ{AJO}, OFZFI|AEE FIXISAEL 7|27|XAEH E{7| OFM|ZH0H, EFX|7|AEH 7| ALt
T2, Lo|Alof, SF, 2{AI0, EfUTHE, S=H|7|AEL 0|2}, St=

(E 59 2571 =7kek (& 6)9 1670 =7} 5 AA= Hehe =

, BRdE, dejd, dlojAlof, w|QkuE, QlEH Ao} ot o] &} @01
R ‘ofAJoF Oﬂ ot =7F Ak, 158 9ge wiH4,
QFH, Tz w7 wigoE s qleh. whehd ofxlot TS
copd FE goR ARA-TAN dHel Y
a7t Qo oyl AYPERALE AACC 7HY=2E
E3) REAo| g obxlo} Ao B2
Aol vhgrsict,

Ol FHFolo] FR38F @A (principal demand of constitutionalism)
oA theo] e ZAoF B A, Mol AU B 58
=4, Aol Algte HE, A, WA dfopEaiel bR, ey @A o]¢}
g o]t AAxHE Fwol WEHEAA = Q= otAloF w7b= WAl &

1
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287) L. Henkin, A New Birth of Constitutionalism: Genetic Influences and Genetic
Defect’s in M Rosenfied(ed.), Constitutionalism, Identity, Difference, and
Legitimacy: Theoretical Perspectives (Durham, NC: Duke University Press,
1994), 39, 40—42% (recited from When—Chen Changf(et. el.), 2ro] A 6%,
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19, ofAlof w7FEo A RO Aujel AAFAH A AbaLe] Ao
34\01 /\V‘e‘OM'. olelgt A= 53] Fe] Aul7h e Aujol -dsh=,
, HIEY, geX, I e AR STt A= AEEA B
AAAFA A £33t & FEARl w771 He] &4 ol FEZA
urehdt), opx|obs TlofEE Felete], Fx|AQ ol g} w3, ARSI AIA
PR AR AL HEA A 0]4] W EZH(autochthonous) 22l AHAE
ol ol AAUA tefsith. 53] myAoto A= Heo]Alotel nptk7kx]| =

o1& 23} el thoFA (ethno—cultural diversity)S Z£3}17] st 29
“HA ol (legal pluralism)’E A|=s}sl7] 95 Al=7}F e}, o]#sE A&
ATe] WA HEo] FxH(forged) AuiAQl A FLL olalE HolA=
AT AR EAfo] gt olsj7t Fasiths AL u|det Y 53| ofajo}
=7k AR =7bd "] SlolA, 27 AMAEAAES A9 223}

(]

ofN
Hoet

E

Ul
i) J{m
1n

J:irsi‘

]
Oi; 2 o

13

=

X

Aol AR IS 28 gith FES 7H AujAte] dgke Algtet=d|
o] giglen, 259 AW 3t =7te] ek AsletAY S dste]
slo] 22 31¢H(designed) = ik ™ o] 2|3t Hojl A Zﬂ%@‘ﬂ AfEFos
Agstes 22 A5 ddd ujo A dA-S AT o)y 2719
w2 AASHA, Aujrpet mxjufAtete] TAE *”46P71 9Jate] ek
=7t (state—centric) o] FF7gollem, nd7kA 2 oA jujatol A He&

Zro]|

Folstr] QJefjA 7L ofet o5 Rakety] figt Aojetal £rob, 19471 &
o2 g AoF ARAFHA ] M- (‘government—limiting” variety)o] A5}A
Sl =

ool HEZ Bl go] ofAlo} A9 XA JARGA =T} AL,

He Ao thpat Fa, ek, AF, WHe]l EAsL gom, vol
AAYFY FEAAE Rol7h Atk web FE ABBE W7t €A
ohist Fel A 2o AuTA 5o ARE FASHAW, o|F HEd
F771% A Bast, old HolA BUALANES ool /|EY U
AARG/NBORAY 4TS FATH: Sevket AUABL o]

288) AE Dick Howard, A Traveler from an Antique Land: The Modern
Renaissance of Comparative Constitutionalism (2009—2010) 50 Virginia
Journal of International Law 3,

289) When—Chen Changl(et. el.), &2 2 9%
290) When—Chen Chang(et. el.), &r2] A, 10%,
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Sith 2 AMATLIL AUAAE $Iste] Aol 1 o] FEolA
5ol FAAARF 5 FAAAYe] $TH BEL A&H o=
stolof gtk oflo} A ARAALE 4] A
Aol 4 Selvtet AYARLT} o5 FEsk HEsty] daiA, B BaTt
Gl ¥ ATE PUARF A SIS Bl BARYLA
2 s 4 Ao E auAngRee se Eojol4
St elelxe] SR ofatat 7 tolA AATATE
of SHA & 4 9l FUH B PRI & vk, ot A ol
Jo] 4] obxlotx|ofo] Ayzo] AAT BeAste] o] AUATR] ARS
Eq‘ 291)

O oft o o i
A=
N
flul
2
e}

o 12 > _\; 4> ro ox
=
r’l
B>
1o
192 4
U
> r10

o
_‘mnN_&mEmOl'

e

1, HIQIHZEOLO| BT F477H A

Sget= CAT(Convention against Torture and Other Cruel Inhuman
or Degrading Treatment or Punishment/1995.1; &3} 213t
HRIZHA QI = A &4Q1 A9 &2 g T2 F9F), CCPR(International
Covenant on Civil and Political Rights/1990.4: A& - A XA He
FoF), CEDAW(Convention on the Elimination of All Forms of
Discrimination against Women/1984,12; oJAdo] o3t 2& Fe)o] 21
A g9F), CERD(International Convention on the Elimination of
All Forms of Racial Discrimination/1978.12; & e =2 #¥
=4 g9F), CESCR(International Covenant on Economic, Social and
Cultural Rights/1990.4; A&, A58 9 Z344 @ejof w5t A4 Fob),
CRC(Convention on the Rights of the Child/1991.11; o}=2] #Hzjof 3t
FoF), OP-CRC—AC(Optional Protocol to the Convention on the Rights
of the Child on the involvement of children in Armed Conflict/2004.9;
FASEo dF9 obso AHgo] B3t FoF Ao ), OP-CRC-
SC(Optional Protocol to the Convention on the Rights of the Child on
the Sale of Children, child prostitution and child pornography/2004.9;
obz i, obF W&, obs EE/FY o5 deof Bk FoF A oA,

291) olske] -2 Ak, ofAlobA| 99 QIEA|aL Wk AR At (AT A
A7 20149), 255-278%:2] W82 RoF-A2|sto] wkget Zoltt,
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CRPD(Convention on the Rights of Persons with Disabilities/2008.12;
Aelele] Belol Bt Fopel Zhstn Qe

A TaT} obiobx ol 4 HHFEAS A BYH FEHo|n
HEZQl qae »F5h7] s dugnart gYste ot
A Aol B3 AEAmAA FA QAR AT
ol HIHoR AMATAN ALY AN CIRE BHHE AFO
) gstolof & Wk ofe}, | tolsl FA|QABR |} At O R
FANAY Y Y £F50 F4oHe wdL shelof dth, 1w
Aoz A1gFollM= "ol skl AA - 53 g o s
ARG WY 22 a9s 7RY AL sk

| 29

50)2 AH ulEAAE FAAARES Ty ELS 2 WiHel A
a2 ago 4o WAL AYABLL o2 BAHeR Waln YA

obysith ®3 WMATLIL 2ule] AeRBo|A volrh eEale
ARARALE AP § £ 4

1
FozH UFFeL WAF WA 7]

FAABTFEE] HA AR AL FAAH) T Aol el e
23& 5 gt olsh Buste] AuABATL BUABAN FAABRFS
AR FATHOR AT QLA off U ol BF ALY HrE
Mﬂ olojH FuABAL] AAAAAYAAE HE o] £t

¥l Aoz ALl vy T38| BoE AH vE-AAY FA QYRR
%aas—a S FAAAYFE FoIA HLS i el Au, FA
AR AAY 1 EHe] 4, F Igan 2 Gee ojuld] BeAL:
AMABAL o8 YAHOR wan YA ohsteh B3 BHAUS

292) 1L} L—EE'_}EH’;’_F:‘!A/Q*’] (OP—CAT/Optional Protocol of the Convention against
Torture)?t AFAHAE HH o7 sh= ANIA A2]2 Helo] Bl AP ef A
A4 (OP2—CCPR—-DP/Second Optional Protocol to the International Covenant
on Civil and Political Rights aiming to the abolition of the death penalty), 7
A AE2LH G o] Bok FoF(CED/Convention for the Protection of All Persons
from Enforced Disappearance), |54} ¥ 1 7[52] He|H oo Hst A ¢ oF
( CMW/International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families)oll:= 7}48}A] ka1 Qi
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293) olg-g, HAIA™M I AHAT, ALE A T A83E(2005. 2), 181F HE,
ARgE HA: ol A5, "SR ALY A15% A8Fe] YA 5200772,
2009318H03(HE), 7t olAlse] A", olAls vl olus A, e
Aol el 2harel ", AR | AMATA, 2011, 23% ol Fx,

294) 2o HA]: oS, oo =8 181Z; ubxke AFA QIA oA K kAol o] #
A48, gt AL (2004. 4.), 122%,

295) AMMIE AL =/ dskal fo] g5/ A AA|, A2k AT, AT, 2007,
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297) ARSI 9] wEoES FABT, olo] G A9 WAL AR FAT AL

[e} (e}
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1A BIA = oFFA|E, UN 349 24 A ¢l 3l A EXl(prima constitutional
features)& QUASHA UN &A% o] 7hAAL Q= Al 7HA] 2 A=
oA BatEAY] HAu; QlEFA Y Wt AAE AEskaL Qi o3t
Bk Aot @R X A2 Qe AH HA SlojA Fagt
ou| g 7HATH kst UNE §3F QdEs = lidHe Add3 de7t
AWM Ao r AeE Aol7] ufFo ]‘4 7ol stz 7HS1e] HeE2A
= 7tel|l Histo] AEeE a6k 7]Ed B 8= S AAERE ofy el
A2 QJHEAS aoe = ZQ-E]E}

A4 Ao ANE T FAH Jdd B9 3= AdEA
UolA AT FAAAHY F AA Aol o FAAAS 3—3115‘}933}.
A JNARFT ALY He A (bills of rights) &4 BEE=
e desol distel AAAQ WA 58S Fosty] Y= t]r?‘i
Ens R e 5“”%24:% olZigt Helo HAu Ao ”35} A
2 "%% Zi]a Sfjof & UwtA OFE skl glojof ek, o]k
UNS| QIaAgA 2 q o fy wlg Ze|a ofx et A YA

Sl AR AAA (reglonal human rights systyem)ol|= Zj= it 195349
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European Court of Human Rights), 1969\ 9] ojd| g7}

J&E9] u]Fol Y F(American Convention on Human Rights)Z} 1979 2]
u]EQ AR T4, 198196 AHEE ofZ )7l d@EAA(African Charter on
Human and Peoples’ Rights/Banjul Charter on Human and Peoples’
Rights)d 200699 oz g7} <l @A HA(African Court on Human
and Peoples’ Rights) ¥ IHO =2 olojz= X AZH QHEAS] e
AN S AHE e ofaJoto| A ) IHYP RO A} o] A& A=5dh=
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366) Q1T 7]E2}G0] HEof s Gk Europaische Konvention zum Schutze
der Menschenrechte und Grundfreiheiten/European Convention for the Protection
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AFE AFHPHE (methodological perspective)®} Q1A 2%
T (epistemological perspective)?] 2Hglo] Fa35}c}, ofA|otof Ao o] Ul
271 0] dwo] diat AU EA BA|2A] Andrew Harding} Ngoc Son Bui
O 5ok FHF9(constitutional orientalism), @ AFHZEA1F9] (juricentrism),
@ 71539 9 ZHAE o]Z(functionalism versus contextualism) 12|32 @
3 229] (constitutionalism) & S31 Q) *”

TEFAe HA gAolA ol2H MH T4 (legal orlentahsm)i
FAS = o, HAH T A AAFYIY 9y %o A
FASHE F=o] FHA l‘_':—‘]‘é‘ So|lA ZHS 4 Qleh ol wEist] EOV\]O}

St AHA ZJul(constitutional legacy
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A-A Abil(natural law thinking)7} RF9E ZAolt}, o & EH @ 2
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367) Harding/Bui, $9] ==&, 166%,

368) Rosalind Dixon and Tom Ginsburg, “Introduction” in Dixon and Ginsburg,
eds, o] &, 10%,

369) Dixon and Ginsburg, 92 2!, 11%, Harding and Bui, &F2] 2, 168%.

370) ool tgt Rl AMAISE W8-S Werner Menski, Hindu Law: Beyond Tradition
and Modernity 156—163 (New Delhi and New York: Oxford University Press,
2003); Harding and Bui, 99| =% 168—169%.
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371) Dixon and Ginsburg, &9 # 112 Harding and Bui, &9 =& 169%,

372) Daniel P Franklin and Michael J Baun, eds, Political Culture and
Constitutionalism: A Comparative Approach (Armonk, NY and London: ME
Sharpe, Inc, 1995); Harding and Bui, &9 =& 170%,

373) Tom Ginsburg, “Confucian Constitutionalism?The Emergence of Constitu—
tional Review in Korea and Taiwan” 27(4) Law & Social Inquiry 763 (2002);
Harding and Bui, &F9] =&, 170%,

374) Nikolai G Wenzel, “Constitutional Culture in Japan and the Philippines:
Success and Failure in Post War Constitutional Choice” 15 Pacific Focus:
Inha Journal of International Studies 396 (2010).
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Ao 7peel & Zo] 1 oot etYMWE(Thailand)o Al Dhani
A= Al el &

= U
ulAk(Thammasat)©] 225¢r AJ¢t AW (Siamese
Constitution) 22 A 9] 9ae +PFFPche AL FAsGct 7Y o)

AR 3RO Walter Vella 94 gvpitol 9o] 918 Agsheletn

Aol HA o FEHAL 5
A F 2 AL 7HA e
FHE 22 & Al B Qi
T e olYe AEd mdmA FAY AR
ZA38E dAHF9(Confucian constitutionalism), ©]&€H 3HF9(Islamic
constitutionalism), IFAHF9(Hindu constitutionalism), =il
39 (Buddhist constitutionalism), 183 EZA Z& &3
3ol (autochthonous or customary constitutionalism)S SWHA]. o]0
o A% HsE Aol Wane Fge slct
7]'5F 9 (functionalism) 9t FEHAE o] Z(contextualism) H] 1L & H 2]
Atell QlojAl & o] AR HFAAA QAAEH ] EA (epistemologies) O] T},
Rosalind Dixon¥} Tom Ginsburg H# 2] "Comparative Constitutional
Law in Asia b= AAe 7154 d39HE 2A% £2 o7t "o, o] A
AP ofaotol| A o) Bl A ko] thgt dHbAoltt, Rosalind Dixoni}
Tom Ginsburg BA 9 & tt2 A A< "Comparative Constitutional
Law,"” &3 ofx|olo| 42| HlmEW 2 el wae 72+ A9 dAFAol,

375) Harding, The Constitution of Malaysia: A Contextual Analysis 2 (Oxford and
Portland, OR: Hart, 2012).

376) Frank C Darling, “The Evolution of Law in Thailand” 32(2) The Review of
Politics 200 (1970).

377) Darling, 9] +=&, 199%.

378) Bui, “Confucian Constitutionalism in Imperial Vietnam” 8(2) National Taiwan
University Law Review 373 (2013); Aidul Fitriciada Azhari, “Reconstruction
of Constitutional Tradition in the Indonesian and Malaysian Constitutions: A
Comparison” 2 Review of History and Political Science 105 (2014); Harding
and Bui, &9] =&, 171%,

379) Tom Ginsburg and Rosalind Dixon, eds, Comparative Constitutional Law
(Cheltenham: Edward Elgar, 2011).
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TComparative Constitutional Law in Asiar= A|AZ ¥ A =oAL (global
constitutional issues)o| Qlth= HASIA 75594 HHE ALk
ek, weba o] e 7]%5F24 B]i(functionalist comparison)E E3lA]
ofAloto] WA AFL toY el A Edt=t 8Ele], "Comparative

Constitutional Law = ZZ249¢] FA|(common issues)?] &0l& A|E35}a

OIE]— 380)

T o]FA AFrEE AT B2 8 =7 d¥A Aol A%
AF glo] WAL e vuANA ATHBLS Lels) B 0, ofgA
At Ao A5 E&£3 AFAA ] AWE FHEo] ZAste] dHE

AMA 7S AT FE 2P AT o]Q9] A5 tiste] fFastA
2l FEsHA A8 5 A=k olek WEste] Wen—Chen Chang, Li—
ann Thio, Kevin YL Tan 12|31 Jiunn—rong Yeh 4% 9] ofA]o} H¥HEtA}7}
A<k "Constitutionalism in Asia = ZHIAE o]Z(contextualism)<
AFotl Qe A ohE AFHIEHE Qgstn QU o5 WA
FA A A AAA] GEAMNE A=sHA gl ofAlote] &304
Aol gt Boh @ A4 Az o] AbEe] o #AlE 7HAA Qo 159

Ao 242 A9Zd dAWE A5 vurt otd, Z+ =719 =i F
32 FEAE (national constitutional context)o]th, o] o] &= &z}l

Jiunn—rong Yeh®} Wen—Chen Chang©| 201530] #<«3t TAsian Courts
in Context &, A'¥H ofxlo} 1472 WY it A= ZgrE
o|2a HZuhHel 2.3 o7} ). Peter Leyland, Andrew Harding,
Benjamin L Berger, Gregoire Webber 181 Rosalind Dixon®l
ojste] WAE, 714 AT AEZSL eelgk 5 WE obAlol FrhEo
AfAA A gt Y5 TFHL Y= Hart SIS AlA S AHA A
Al#] Z(series on constitutional systems of the world)s ZEIAE o|27

A4 (contextual approach)S Aglsla 9o} *?

380) Harding and Bui, &Fe] =5 175%,

381) Jiunn—rong Yeh and Wen—Chen Chang, Asian Courts in Context (Cambridge:
Cambridge University Press, 2015).

382) Kevin Yl Tan, The Constitution of Singapore: A Contextual Analysis (Oxford:
Hart Publishing, 2015); Jiunn—rong Yeh, The Constitution of Taiwan: A Con—
textual Analysis (Oxford: Hart Publishing, 2015). & &9ofAJo}, Qlw= 12]al 1}
7| 2Elo]| Wgt M -2 o|Aoltt. Forthcoming Volumes on Asian constitutions
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o - AAdsichar 3 4= Qltk, ohuh, XA JAFEGAAE 7HAIL Sl AAL
o2 A5} ofxjote] APRGAH A Atolo= Huigh zpo|rp & H?'{E}
9 (Europe), ot g]7HAmericas) 183l ofxZE|7}H(Africa)v= dgY A

F9e EIshe AR, AFH AYol|A Q] o] x| FAH A L—J
HEEAS Y3t AP FAALGE FFstL = dEHY(a court of

human rights)olzt= R H7YFo] ZA AR, ofAJotoll= 17A]
Wl HEelt. 56 A2 ge 2ot gEste e dadns
Yot Aee ofzest Ao AURAA =) wARYS Fx
*ﬁ o2 msbe} o] WA GAbH wjAL HAl o ofAlol FAEE Ao
Sl PHAANAHE £et=r ZAH A AL zha AT 4= 9L Aol

= =T il
oldl BHoA & wf AmuAote] TEste} AMATLY +HE A4
AT Ay AqH JAHARGANA +-7bsdA SHAR] =
wofaha glekw g 4 glek

4, ofX|otollA] Ao AAL 93 FHATAY AT 1 A ofAJoto A=
AT A 80l lofA oS AL Stk I olfEeE v F
THE & 4 Aok AA, oRX ot Yo AHFHA S A= ofH AT
710l wE ‘ofAlol o) EA4Jo] HAadtt|, A2 FEojmA| 9 ofAlo} XA E
dolst= Aol A Gk, L opaJobAQl Ao] A Fal7tel whEsA
&9] ‘opAJo} x| Hojetal dAo| A= O] ofAlobA Sl & =
A ES A ofgdn 24, &9 AT FAe 2gsteA o gt
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wol
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otk 183 195339 §HAAEF(European Convention on Human
Rights)®} 195949 SHAdUHYU(European Court of Human Rights),
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