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[Zusammenfassung]

Art. 37 Abs. 2 Sidkoreanische Verfassung bestimmt, dass alle
Grundrechte eingeschréinkt werden konnen. Das traditionelle Konzept des
Grundrechtseingriffs basiert jedoch auf Freiheitsrecht. Mit anderen Worten,
der Grundrechtseingriff ist die staatliche Verhinderung aller oder einiger
Handlungen von Einzelpersonen im Rahmen des Schutzbereichs. Das
Konzept des Grundrechtseingriffs setzt also den Schutzbereich voraus.
Gleichrecht hat aber keinen Schutzbereich. Im Wahlrecht, im Anspruchsrecht
und im Sozialrecht ist der Schutzbereich gesetzlich bestimmt. Daher kann
das traditionelle Konzept des Grundrechtseingriffs nicht auf andere
Grundrechte als das Freiheitsrecht angewendet werden. Die Anerkennung
von Eingriffen in andere Grundrechte als das Freiheitsrecht wiirde
schliefllich die traditionellen Eingriffe ausweiten. Mit anderen Worten, im
Gleichrecht sollte ,cine Behandlung, die den Standards der Justiz entspricht”,
als Schutzbereich und ,externe Diskriminierung® als Eingriff behandelt
werden. In Bezug auf Wahlrecht, Anspruchsrecht und Sozialrecht sollte die
Konkretisierung der Grundrechtsverwirklichung durch Gesetz oder die
Ausgestaltung der Grundrechte als Schutzbereich angesehen werden.

Bei der Auslegung von Art. 37 Abs. 2 Siidkoreanische Verfassung durch
eine solche Ausweitung bezieht sich ,erforderlichenfalls” auf den
VerhéltnisméaBigkeitsprinzip. Der VerhiltnisméaBigkeitsprinzip wird durch
das UbermaBverbot im Freiheitsrecht und die Willkurformel und den
VerhiltnismiBigkeitsprinzip im Gleichrecht vertreten. Und UbermafBverbot
gilt fiir Wahlrecht, Anspruchsrecht und Sozialrecht. Der wesentliche Inhalt
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verweist dann auf einen Teil des Schutzbereichs. Daher kann der
wesentliche Inhalt erst nach Bestimmung des Schutzbereichs bestitigt
werden. Der wesentliche Inhalt des Freiheitsrechts wird daher als Teil des
bestehenden Schutzbereichs verstanden, der nicht aufgegeben werden kann.
Gleichrecht fehlt jedoch der Schutzbereich selbst und hat daher keinen
wesentlichen Inhalt. Im Gleichheitsrecht spielt der wesentliche Inhalt also
keine Rolle. In Bezug auf das Wahlrecht und das Anspruchsrecht spielt der
wesentliche Inhalt keine Rolle, wenn der Gesetzgeber ein Gesetz erlésst,
das die Grundrechte verwirklicht, oder das den Inhalt des Sozialrechts
festlegt. Dies liegt daran, dass der Schutzbereich noch nicht bestimmt
wurde und daher der wesentliche Inhalt nicht bestitigt werden kann.
Entscheidet der Gesetzgeber jedoch den Schutzbereich durch die
Konkretisierung der Grundrechtsverwirklichung oder Ausgestaltung der
Grundrechte, konnen die wesentlichen Inhalte ein Problem darstellen. Der
wesentliche Inhalt ist etwas, das der Gesetzgeber niemals anfassen kann.
Dies muss der Gesetzgeber einbeziehen, wenn er die Grundrechtsverwirklichung
konkretisiert oder die Inhalte der Grundrechte ausgestaltet. Wesentlicher Inhalt
ist daher das Schutzniveau, an das sich der Gesetzgeber bei der Erlassung
der grundrechtsfreundlichen Gesetzen halten muss. Insbesondere ist es auf
der Ebene der angemessenen Sicherheit im Wahlrecht, auf der Ebene der
Korrespondenz im Anspruchsrecht und auf der Ebene der sachlichen

Garantie im Sozialrecht.

Stichworter
Stichworter: Grundrecht, Grundrechtseingriff, Schutzbereich, Konkretisierung
der Grundrechtsverwirklichung, Ausgestaltung der Grundrechte
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[Abstract]

This article has examined how to assess the limitation on judicial review of
legislation and how to interpret such limitations. Even though judicial review
of legislation is prevalent around the world today, Netherlands prohibit it,
Turkey has certain temporal limitation on judicial review of legislation,
Hungary partially restricts the criteria for judicial review of legislation under
some economic conditions, and U.K.’s judicial review does not have the effect
of invalidating the statutes or prohibiting those from being applied to the
original case. In our experience, Yushin Constitution also excluded the
Presidential Emergency Measure(hereinafter referred to as “PEM”) from
judicial review.

The limitation on judicial review of legislation is an exception to the
universal form of current constitutionalism that seeks constitutional supremacy,
which can contribute to protecting people’s freedom and rights to a higher
level. Accordingly, it needs to be interpreted limitedly. Limited Interpretation
of Limitation is needed. In particular, if the limitation is not a result of a
reflection on the Adverse effect of judicial review or an alternative practice
based on democratic principles, but rather a result of an intention to reduce
the constraint on an arbitrary rule of power, there is a still greater need for
limited interpretation.

As Constitutional Court is in a firm position that constitutional provisions
cannot be nullified, Article 53 (4) of Yushin Constitution should not be
deemed null and it is reasonable to make limited interpretation of this

limitations. Accordingly, the limitation on judicial review of PEM should be
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only for the measures that satisfy the requirements of Article 53 (1).
Otherwise, even if the requirements are not met, those measures could be free
from judicial review of just for a reason that they were proclaimed in the name
of PEM. It is contrary to the modern constitutionalism. Therefore, in spite of
Article 53 (4) of the Yushin Constitution, it is possible to constitutionally
review whether PEMs satisfy the requirements of Article 53 (1). In the light
of the Constitutional Court’s decision that PEMs No. 1 and No. 9 don’t meet
the constitutional requirements for issuance, those measures can be declared
unconstitutional, even if constitutional review of PEMs should be based on the
Yushin Constitution. Furthermore, by applying this interpretation to the other
examples of foreign countries in this paper, we examined how this

interpretation can be used in constitutional practice concretely.
Key words

Judicial Review, Constitutionalism, Overall limitation, partial limitation,

Limited Interpretation of Limitation
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I. M&E
SBY AL BFol AAto 2A0] JIXE A AR 34 Aol
ol AQIARY} ofd AWE HES 2 glon] AUYR} IR}

ofd AHE i HR=2AO Zpzpe] VRS ZHIth AR} obd AR
T Ot 7S WEsHAEL AR s esd NIRRT obd HEIT
THAL G E v 7HRIE 7] digell Sadt AHte R ke &
0] ErhD AR 13 A FE Ao R AR AR
2l Tl Aptelny webA A Ee FEe] AHMtezA el HH
RN E Seide Tl AMEe R BT =L S8V A
ol Fel2 AR & o QU olEet MAHEE HEFA A e
A AR 7R QlAL AJFEARAAIE FAA MRS T 78
Tk GEORP) Aot wehA AJIEE AT dele ARFAT A

o

1) 20417] $HF AR5417149] WA oMol ZHJIAPETF A ZHA] R ofsfi=] 3l
t}. William L. Prosser, Handbook of the Law of Torts, 4th ed., West Pub. Co,
1971, section 117. 2047] 4k AJRFA7|&0] A o] o= IFEE= A4
THIE 7HE FEE A E7] ARSEaL A Zeto]H Al(information privacy) 7i
o] tiFE ). ZeteHAle] izt Ae]] g AR Jll(Samuel Warren)}
2ol HEtto|Z(Louis D. Brandeis)o] 1890% o] st =5 (The Right to
Privacy)& A712 B|24 tFE7] ARSIt o] =wo] HaEE7] Mol FAlH
Hejo] et =oRTh= A Ee Aol digt BRI &2 Hsfiol o
oA Aoz A jpeto] AAEHATL o]F 17ke] AFAE Edolu A A
A5 Al Hell whet k] Hejol thigt el M7F el Aol gt
Aol TS FFE 4 9l Ael(right to enjoy lifoys WA S Ae(right
to be let alone) W] A}-8-H(right to liberty) 2.2 ZtjjE|ojof Strh= 7o) o] =79
Ui E A7IZE AAEA =2tk Samuel D. Warren & Louis D. Brandeis, “The
Right to Privacy”, 4 Harv. L. Rev. 193 (1890).

Samuel D. Warren & Louis D. Brandeis, “The Right to Privacy”, 4 Harv. L. Rev.
193, 193 (1890).

3) gL TRl Aele} elst WA 24 - Ut Tjelgn Ba,3t EUe)
2012 FARPE FAHOR dto] -, AAITFACH W Aled A1Z, 2013, 1539,
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Ao} Apttel gt HelE EAIBke Helstar & & ok

o RE IR Atel e TR thE o R AR
© dY ol Aok wEpA IR At =AM THAlE Sl
k] BAAolA HFolAof 517 wiZe] AR ol Ee &
MRS Hoeks A3 Brloled) ASEHe & 7 A e o
ol #asitt e5d MMAMETL A, WA, FAA 99 5 oIt 9
I gsto] el 848 tRolx|7] uiie, /IR olga K
ke Ee] oo $E2 EAle 719 Be dY9olM Al A
shetal o = vk v QAR A 7RIS ARl SO
UPS Eoshs 212 gA o2 Aotk dEdle % AfE: AF
of Aol FolgwA, AR} Zeto|uA|(privacy)S] HI7} HFREA]
RF JREA] we] whE IR} etolHAle] g Hubrl 441
w27] o] AAFow JRIYEE BIs|= oL o gA gtk ®
T NI A FEFATE A4S A E| st FAldEe 7t
Al Aol ALY et Aoz AAERNE AR FERFA7E A4
o MAFEE FAls = A 7] di2e] EFAE 7= ite=
Aol EAAoIY 7HAIPE EFE7I= A @2 ARtk o] 2ol A
HEA7E Al g AR disto] 7 SAE, S NP EA
718788 W8 Aura, NIREATARE] ofugt 2 1Ay

B oo

18 ot

4) 247, “NUEE A3 Aoz A7k Hafol] gt APHA A, iyt Al
1798 A25, 2005, 188H.

MARE] o] g HE= HHAOR A45Ee AAY BY 5 3o, F 7ldol
A= §7 ThRol Aok & Aoltk. QAR BEE A Takch o|§H7] 4%
o, AR BEh wgslck Wet Uk ol gl ZRsstrhs HollAl A
ROl o] g3 HE: 23F Fadt /idd ® ASEE Adelzta & 4 giE A
olct.

6) Arthur R. Miller, The Assault on Privacy: Computers, Data Banks, and Dossiers,

Ann Arber, The University of Michigan Press, 1971, pp. 25-53.
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E A Adgnaiae 33 HEs O v AUBLEY
gt U] i1 o 2 4191 fx]¢e] WHomA AgH
e Aol AR e s S Qs AS Fasichn
nelth, RS et Fe) E o FRa Wl shiel YREA
o852 9 AHEST Fo Heh WE(olsh “HEFAIYH o2} ghth
A PEIRE Al B ARRA AT - FUESAS S0 Jsto]
EAS Aole ol 2 gl HE . Hzl. O )
HEE drvtezs 54 /s doks o floje thE AHEet ¢4 2
Hsto] dokz )J\’]E‘ Aol 2 ARE ZRth et /IFES A
Olstal QJTHARZAILH A2z A6dh. EUS 199543 714 K X & (Data
Protection Dlrectlve)oﬂ A= NIARE AHEEAY AdEE 4 9l 2ol
of Tk YRE oulah, AEE 5 A Aol el s A
A, AeF, AR, BAA, 29k Be AR AAdE Wele & 7L
2] opge] FAIH Hmo] ofsto] 1wl Aelr Flo] H7elA] A
dgdon AN S 9 Aee et 340

tt?) 1995 XA tAs= EUS AWl R B 174 (General Data

P

HAHoZE =

7) DIRECTIVE 95/46/EC OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL of 24 October 1995 on the protection of individuals with regard to the
processing of personal data and on the free movement of such data
Atrticle 2 (a)

‘personal data’ shall mean any information relating to an identified or identifiable
natural person (‘data subject’); an identifiable person is one who can be identified,
directly or indirectly, in particular by reference to an identification number or to one
or more factors specific to his physical, physiological, mental, economic, cultural or
social identity.

EU MQIAEAD Az (a) NI et AMsz A lssh Aelol(grs
Ayl Bt YRE ofujey.

A AR5 Agolek B3] A W Ei o] A, A, 3ad, FA,
B5b1 Ex A2 AR SRS st ool a4 Huste] AHAow
E& gHAoR A S gl Aol
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32

Protection Regulation, GDPR)o| A= 7l Rel AHu A AldE 4
o

= AAgle] Bt ARE oulghial Hgstal A= Apdglolgk o],
AT, AR, 22kQl AMERA] B O ZAR19 AlAIA, e, &
A, AR, AAA, 23, B AR ZAde sk g Al B
1 ol aaE Fxsto] A Ee ARAHom AEE - Qe AR
& ougttiy FABESY) J2o] AolAR B THN AL oA RE A
A AEE S Qs Aolole JiRlel BRE ARIOE oush= Ao
2A, 283t JRE Fote] JHle] AEE 4= QIAY 1 FEe} T A

B AHdata controller)”} A{3IaL QALY 4% 4 = o E Aaw
(information)2} Zgsto] Al AT % Y= HRE oJujahcin Yo
S} Qlehin sk A Zajoluale] Aol diajrs HRFAe] 5
o] glo] Efelo] AelHel PNE AesAL olgsRe AL MHISR

=
Zolgtal Aefslr|e qithl2) g4 AR ot = e

—

1 =2kl
=2

rulo

8) Article 4 (1)
‘personal data’ means any information relating to an identified or identifiable natural
person (‘data subject’); an identifiable natural person is one who can be identified,
directly or indirectly, in particular by reference to an identifier such as a name, an
identification number, location data, an online identifier or to one or more factors
specific to the physical, physiological, genetic, mental, economic, cultural or social
identity of that natural person;
SRR AUz (1) TR AEEAY A8 sPss Aelal
(ABFAN) B HRE ojujdch AP ARsa Adelold B3] olF, A W
5, AN, eelel A EX Beld, AR, S04, AN, A48, 2o
E1 AEE Aol BEL sht o] Qi g AEAE Fuste] M3
How B 7PdHoR A 4 Qe Aolth

9) Data Protection Act 2018(2018 721 H X FH), Data Protection Act 1998(1998d
MAFHEEH).

10) “Personal data” means any information relating to an identified or identifiable living
individual

11) Data Protection Act 1998, Section 1 (1).

12) O’Reilly, James T. O’Reilly, Homeland Security and The Future of Privacy Rights:
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woll 574 7H]le] aefol Het HEolE 1 Jide B AEolE Y
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g, Hol, YR, AV Ald 5 HSsARE AQlel B3Rt ofd Ee A

MEA st TS, A R 52 ARsie So] deldow v
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ol MAHES WMol 2HE 4 AL, AMIEY o] gle AHEe)
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UeERE s gdE o 2 SRS AEE 5 U sk iR
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dom ®7|E shini9 AHel Age] Hiit HEk selgne) nsel 4
Ase o] ohfeks HolMe mejoluixe] WaTh Afelgnel gejmct
Wk WolE Shehio Afelgush Zejolmalzl Aalsks delE gl 7
ol mEbAe shtel Aol te iide 3Rl BI)= st A=
AAE G0l AT, AAGEL; Zeto|HAl= %*E':_‘ﬂ = ==
Jolghar Helnk AR ot 2 joll A= o] lerf, AR
A Commentary, 55-Jun Fed.Law. 2008, p. 54.
13) 2Ae, NI Jide] BRE A7, ST A427, 2014, 58
14) ek, Hdlolg Alte] AGE A7 284, 1TeF ik #1445, 2017, 182W.
15) ARz, “AfAgEA 2 pof et A+, st Al26d A4z, 2014, 246, 1
A, VGRS Aol digt =ojek WA IpAP, TS AT ARsE A2,
2014, 149,
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et AgA olrh qdvkal 2] ofFPal Qe wiiel ofofof et
oy} A4 AWE Doy} Qrka Belch
ofg] 7 Ew ¥ 9l A4S0 AY, dedES Sl = ul, A

QUEE ARol3, EAs Aol gobd 4 gl Aolth = elgn
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[Abstract]

Personal information is a kind of information and an asset with
intangible value, while it is closely related to human rights. However,
protecting the human rights related to personal information while utilizing
the asset value of personal information is not easy. This article examines
the rights of data subjects regarding their own personal information It
examines the contents of the Right to personal data self-determination and
the consent rules of Personal Information Protection Act, Act on Promotion
of Information and Communications Network Utilization and Information
Protection, ets, which fulfill the Right to personal data self-determination
Now the right to personal data self-determination is recognized as a
constitutional right by scholars and the constitutional court. The article
examines which consitutional rules are basis of the right and whether
additional legislative provision would be needed to stabilize the right as a

constitutional right.

Key words

Personal data, Right to personal data self-determination, Personal Information
Protection Act, Act on Promotion of Information and Communications Network
Utilization and Information Protection, ets, Constitutional fundamental rights,

Data subject, Data subject’s consent, Privacy
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ERA - E 708§(2015), 4IAE Qlk § ApEME F H oo HE’O “Heo|
2Aele sdd oAt ot dedie] Aeror Hrle ofEe Aot
%E’iéﬁ(b}xu frefdskhs FAshs EdE ke xe%‘om e
off oot mEP|= Kol Poueo] dFor Wy sh, FRIAE 4 5 o]
E0F ARl ANl derdhe ohE S1o] Qi f1e]ste] UN A
Asterells]e] A= AB4S= olo] oigh Aol A S FHshar gl
TEMEPOHHE AAH S]] Aol tistols AL Aol gt Alorolek=

oA ofef] wihsh= ARz, A, “SAAUYL] AlzelA & wAe] A}
°”, AR S8R (HYEA, 2015), 87, 91-927 =
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o= T el &3 AN 91F F Izl £US kst A8
BET THLORA] JYH 4 B Gk

AEHY FEH A7) 2w, —ag.ﬂis:@ﬂ dhgol @ Aele B,
T3, WAL AR A SoR NEL v Aol AR o]
A

oRL Btk olefat A WEE AGAES AslelA wAska AlslE
olg olgA s, vyl Pomdel Pl v WAL Fas
o7 Aol FAEA Er] ol ThAl Addel digh 1 - A - A
e etshe S0 olojaitkal G
Uo7k elelAo] olaghdl EAlold i el Zo] BORBE &
AR Slelg FLREAlY] QUomAe] AFels mlska At
sjabdleie] sl He] Fom Iud tge s Hel W) By
AL AelE Bl she aglo] Hrk20
w5 gomdo] wlsh ol goaslel A% ez okt
AR ApRasler Eeaslzt) olofd 9ol dlck Aol Ul &
B2l SHOlA] B 4 Qo] QIFAAeh 2o GHSHIR olojd I
2 s Slste] A - AAA 247t Baskcn g

18) 287, gre] F, S SrjAASIeE, el 2, 218 oI, el 2 2067,
2, WO EAY WL ABA oA HES AIs] olfa el oh

A Aee agslr] e Haxe] xHe] 442 Yot ek, o
o] 2, 142-143%)0] o}, WewERe] 1A ATkE weRsre] 2ol
o7} elAElo] B2 AAe] ABe 2T 4 YAOKOISH, o) Z, 153
@), BesEdol A4 maAe] EHe) AHE Ak BrIL ol

19) F4%, “BoRH] TA: XA Aot ApRHES 7 FATI] BAP,
2ALE] 5035(2015), 293-294', Zﬂf‘i “%Eiiﬁ% 7t A AlZFE Zo] oY
o ol uEE gk ERS Qlgshy] “oiE Uu] fii Borde 2 Uu
SHIS] AHOR # 5 gleken # sl7% gk ue, oo) 2, 1294,

20) S7H1AIAT, Sko] Z, 329 ol 9] Z, 2074,

o) A% 9ol 2 2959 A, el 2, 101 3k

N
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ok GelA] WS AR ok @i nsela ExoluiAe iR
Bl 7 dofu= A2 Fexdo] Az fAIEA] ofugt Stolzial
H7|x= sith

e fEis gl ulRAY QAFAPEe] At olsRhdul £ o
2 QIR 5ol AR ol o8 A& oy, A £ ARRl= AlA
steEA dEoldl 5F S thespby 9 &=219] F7tell wet olF
apfel] it 3 23@01 MM BAET glon] oy W adae]

ot $elutehs Flol Bz uioh Zo| EAT Yom®e AU
U FHskER @ SRkl F1elue] glo oS eluske SAMAL o
£ By Qs Aol olF AR AUH Baroe] ek

2. v M9 2T

et BeEAY] FAle] ta W EE W ohsic
4, Wewdol 2okt sletel MAPE A, EeT st Apole)
QIEATE JeAE A 7= sk, Fetdo] gAFs 2358 o
7E! 2~

A
QFOpEY olghE Aol Wold o 2 sjerHel YFOow olojd 4
]_

Nom, FHY FAl= AMFY A AlolA el Ao ofste] s ojof
sher] Rewdol FAEA A AL BbsAtE £4L alw
Q24
22) A&, o] 2, 8
23) 22 A=, ZAY, ¥ =, 1019
24) olgfgt Fo gk aiRE, $44, Aol 2, 2979 olst A
3, dexdo] op7ske FEHY] EHﬂ o= JWBHE A A
A3 O] Ay Ante] digt lEa et FEFNA Y AfRE: BEEY Zd‘ﬂ&@ﬂ
AR oojd 4= Ytk FEF dge A orE FEAAA 2SS A
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wA, dewdel Yo} Wt Walela eronz ol diat A}
w3l o] £]2]o| uksl 7lsAdo] Ak

Hobt desde] Ak B4R gl Aol disl] Ak A2
ol 1 SollM= SR Bl AT WEY A8 ARt el
(A, AFAPH BHlE WY AE 5 ASAES Hiske dES
TABHAl il IFAE S WSAY 2 sk dETS AR,
7H9] x1gof tigt 5| 7RsAlo] B8] 78t U817 774(content-based
regulation)o]] sfjge # ofye}, WEZLAFAl FolA= Hsli7s/dol 7H
=2 T {A|(viewpoint regulation) WR] THHA}E(viewpoint discrimination)
of sereick2s

A= desdo] digt A= =7 ol #Edo] &3 IEAE wd

r HU

FEl= Aol 9] Afot 32 ER9 2Ao]y] wiite], 33 B o8 1 9
*01 A8 7Hs7do] ALY A, Aot steEke Adws] 2 il Ajgte] A=A &
2 1 7ks/do] BERUFLR ldte] thE FodE A&H R HdfekA] ¢ ol
=70l Algte]ojof gtk x|d B ool AA=ofof 3 TS ART
Agte ol {3 WA JH FEE AN A2 23]y Foud dixE
H ZA=3 AU EAIE W Beg FEAYIE ATE Yt AFeR, o5,
ool &, 158-1597.
WEIAFAIL BEGFAe] st Agoze ubgA) AdRo] Ag, BHIAH2013),
353-363H %

3H, S AiAiEaE dHo), “F7rt ARle] EAYPAE FAITH: H
Agel dig Al YRR Foist ool AdS Hste] Bruet 73@
gkste] AASH a7 dlofA 8= wh, RS Fsh mEe] WS
Aslz 2 FEAQl e olfE Fy Algte] kst #™MA E_oq
F7F Hastaat sk 7P Al Ao) HiRE w#@lYQvt ofuet WE-S e
2 3 Aole Bug ool gtk = Zojd, ‘w7t mddlE 1 141%01] wa}
Aagromm AT Aaiu dE AssiAAY ogksiMe o "k Zolthre
I ZAJEE bl QrHEA] 2002, 12. 18. 2000301764, HEX 14-2, 856, 868).
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7Ty, “FolEAl 9lEel ZEA AoErhl We RAUL Fio}
241 2EAAL FAo] oholA HelE T Sk GOt B I A
FE HolH HaAsH: Zojekn & 4 glomE o|Zul YaHelFLel ¥

gl ael FolEal DA Uukele] et Weldlie AYEA] eieth
21 Hlgtol L} oAEAL ANA He Aol B 4 9y dRolck
V., HREHO|| Ofoh IAIQIUHAYY At 2=2] Al

1. SHQUYYo|Me] HeEd X

7} MAIRIEMAH(Universal Declaration of Human Rights)28)

FAAAFHE AHRe] Bowaol vt FAE wHIh

1948 12. 10. UN Z3lellx] =gl AAQIAMe Arzoly “mE A
o gl BES ofual AEE glo] Wel FHY MBS W2 e
PRtk BE AR o] AlQlof SlubEl: ojust xpEut e Xl
FoENE Y HES WS AYS /Mt m FAsel gemd

omRY AfRg S YHHOR Rofslu gk

M o

2d

o wol k| AUTHYL AWl Ao oA 4= 9
Aaa o] saiar2A SHEcka s,

http://law.go kr/trtySc.do?tabMenuld=tab64&query=%EC%84%B8%EA%B3%84%
EC%9D%B8%EA%B6%8C%EC%84%A0%ECY%96%B8#licTrty2795(2019. 6. 7. W)

2=

moll= ek W

rr
rr

28

~

29) gol Y2 “All are entitled to equal protection against any discrimination in
violation of this Declaration and against any incitement to such discrimination.”
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LE Al2I - "X|H He2lof| 28t IXIF2HICCPR):Y

ARIA - Az A de]of] WoF <A F2K(International Covenant on Civil
and Political Rights, ICCPR)’2 7]219] AJ9IA], A=A A Hz|ol A&
HAS Aol LA REOT 1966. 12. 16 UNZ3|oA Aei=]o] 1976. 3.
23, WrEEQITh SRS 1990. 4. 10. 7HlStol(Thal, A4z 53, A|l4x 7
g A2z L A3 48RS GH) 1990. 7. 10. @rEEQh upzo=
SO BiOPEL S dter o Belslw dik
9] fore Aozold EHO AHE WASIAE A2z Aol
A5 Poude FNBL BAHoR Melstn gk 5 ¢ ok A0
Ak “Apaut Aol Zejo] Mo sgsis ojwst H4, Q1% Ei
s 209 $EE WEol ofste] FAEk NI Fyah

o Yol Al - G Welo] et A ke Az ARl
“o] fToke] YARE ) HEA| Ei= Jlet 2X)o] ofsle] obd] 74
sol QA ohE A%, o) ool AREE WSS Adsl] $ste]
dast Quzx Bl Jjg 23 Hsb] glstel ARl suael A%
W o] joke] Aol whet WAk 2XS HY AL oIk I T4
W glon®, of ol e SelueRs Holw 9] HoF A20% A%
o 8 FLRAGRPEL 29|, FY dFel digtte 4, IF =
T2 T20 $2)2 Aol ofste] AL oFE AL Q= Aloftk3)

e, 9 2R oS HASIAETI(A28R), Aol FA

il

BN e

i

30) http://law.go.kr/trtyMInfoP.do?trtySeq=231 (2019. 6. 7. &) 2=,

31) “any advocacy of national, racial or religious hatred that constitutes incitement to
discrimination, hostility or violence shall be prohibited by law.”

32) ey ujEE QRS 9 ARz Apdo] ®Ee] A4S Wajd Lejzl ri= of
2 9] 23] et vE gEskatd, B Agehs Sy uY Selw
olg fge] MRS o2 Bl
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Fomye Fopld AFH Wl A
22 Faael ol AHE AwAL
olks] AA|S] miLAe olAtElt Hysteka 715
A $RIICHAROZR)

C}, EIEFISHEI] WXlel X0l 3t Py

Ko x| ] wlx|e} A dHof gE FoR(Convention on the Prevention

and Punishment of the Crime of Genocide)’, 2F4 F sl & 2K Genocide

Convention)-2 1948. 12. 9. §9ll Z3JoA &3] A)260% ZA2]9HGeneral

Assembly Resolution 260)2.2 ZHEHE7, 1951, 1. 12. THaEHNOoH, &

2luelE 1950. 10. 14. olo] 7}{lskgict.
9 Fopd Aeharelet T I, A%, WY E= Fud Hot

J_4

(a national, ethnical, racial or religious group)S A5 F+= UF g 9
=R FstoiRl” I e Fddell digk Asll, SRt A - sAA

22, Aelse] 2

o, Tt Ao R, SRS A%t o
5 WolH(ARR), HEAs] 39 ARAvte] ofuzt “Fchasfol gt 2
A& o)al FASH AE(direct and public incitement to commit genocide)”=
A-EHABZR), “Alof=e 2] Aol webA 2 o] S AA
= Azl EAE 71EF A H7F = Al o

ata, 53] ek
A7) Sfstel gk WES AP R FAsk

i fR% P vl

ICIGIRES
webd Seluhe “FulE, AFE, uEA w: Fua Fue dat
BE AU WES ANT ORE §

sparolt Zefgls ABHe ¥

RIS

33) http://law.go.kr/trtySc.do?tabMenuld=tab64&query=#licTrty2256 (2019. 6. 7.

)
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2}, QIEKIHETBORY

AFApERH PR 11 FAEAol ‘e FEHO AFApEAEd o] Wit
=A@ 2HKthe International Convention on the Elimination of All Forms of
Racial Discrimination, ICERD)‘ ©.2X], 1965. 12. 21.9] UNZ3|o|A A
T3, 1969. 1. 4. HFEAc) =2 1979. 1. 4.5 8 FH-EE U

9] HoF Al A “ABAI G A, WM, THEEM) B 1

¢

Zo|L} 252 7|9 (race, colour, descent, or national or ethnic origin)©]|
AE & T WA, AT B SAEeRs Yk, Aldzs A9
ojd QlFoly 54 RN k= 54 T59 7Ide 7RI QIXke] Heto
Foiths Aoy ool EAE T AU Es ofud FEHEE
34 ook ApEe APsEAG FAAVET ARsE RE 4Gl
propaganda)¥} W= 2AS FERShH, E3F Aof= o] £ ApES 9t
ZE AE(all incitement to such discrimination) Ex= 9|5 EA|F]V]
9t SZAlea S0 225 HY oS AW, 53] () IFA &
Ao}t =2, olExpHo|| T3t AE(incitement to racial discrimination)o]|
215 & 2E 7d9] EiKall dissemination of ideas) 12|11 m|FAHo|i}
T2 71o] Aolgt QIFold Ea= QU7 Hete] tigh et
Holl 3t AlE(all acts of violence or incitement to such acts)E %]

LW Hlsh, (b) AFAPES sk HESR: 24T

flo ri

—

i

N A
2w e
O &

ol

o
o X
o

d

9 7|g} B AHEE(all other propaganda activities)S EHOZ

AJRITE AL kAL Sl

Hofe AFAPEYY AAIETE ofuEt IFAPE BHe| Ha,
%

i Aot MW/ HEY AL aFstn gons

d
)

o)
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do o
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34) https://www.humanrights.go.kr/site/program/board/basicboard/view ?menuid=
001003007003 &boardtypeid=7041&boardid=7602173 (2019. 6. 7. W) Z=.
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SRS Yzolel gEjel A A UxET a2 sk A2
AARRL] HeE A ¥ olg Ueks 9aRe A% So tiE Fe
BEE FAAYE Yol 1990dthel Solxma A2l ofat o)

Wi 5ol AstElo] eRele o she TG Zealo] AL
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o

flo Ao

i
o)
2
Q‘L
rir
__W(_“
rid
<t
N
e
i)
oX
o
:‘).1:4‘
1
%
o,
o
=
T
:1::.
N
K
et
off
H

35) vl Qe 9] ok Azl HAO A5 AT St Alrks ol ¢ =
ol Tg vES Fusieit), SeluRke o 23-g $usiglolof gt AzkErt,

36) Council of the European Union, Council Framework Decision on Combatting
Certain Forms and Expressions of Racism and Xenophobia by Means of Criminal
Law, 2008/913/JHA of 28 November 2008(https://www.eumonitor.eu/9353000/1/
j9vvik7mlc3gyxp/vj3ecgdjdhy6 2019. 9. 27. &)

37) AAY FHIHANTAS] FER= Balsyté-Lideikiené v. Lithuania, ECHR no.
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7t 8=

ol

P LAHFE AT Heh ofe)d T4 FAF FlslliEel s

e dRollen dA| 7|ake de =E% ‘3} 1]t 1965 <l
Z0AH(Race Relations Act 1965) A6z 1H ol FL= A1
ofsf FEEE Hete] gt HL(hatred)S d% (stlr up) =R 9
(threatening), -8-Z(abusive or insulting)Ql U-&-9] &
SIAY, 338 Ex 34 EolA 227 #dE
43R L38 o)== 19761 QUEUA|H(Race Relations Act 1976)°.2 7§14
T3, 1986 F5-& AW (Public Order Act 1986) A|37%H(Part IM)of <A =
ek

19861 ZRAAH APRAL Q1EH O (racial hatred) S TH&BFT =t
oA7|A TPt HFA, QF, =4, B ST o HEEE A
ol tigt A0S ofnlEtm A0 PR, mE&AQ] W8 wAE AN
U, g4, 282 28-S AREShL, 2Rt S o At (1) 2B
ool 8l AFHeE AT A=t AMAY E= (i) B AR
H|5o] & wf Z2ek 9ol ofsf dFHert A o e ez A
He Afols dexdFz A ok

_L/

E &7 B 2

=
=
3 B Aushes

his

72596/01, 04/11/2008 (2]Fofo}), Le Pen v. France, ECHR no. 18788/09, 07/05/
2010 (Z72), Vejdeland and Others v. Sweden, ECHR no. 1813/07, 09/02/2012 (£~
gR). AR, el 2, 51 Bz whE, wHo] A4S Aasinia 3t 4HAA
Ao WA ZE, Jersild v. Denmark, Application no. 15890/89, ECHR(Grand
Chamber), 23/09/1994 (dlu}=1); Erbakan v. Turkey, Application no. 59405/00, ECHR,
6/07/2006 (E]7)). 7191 R91Q3], ko] 2, 54550 Tz

38) Race Relations Act 1965, sec. 6(1),(3).

39) HFR| Y, 9oFe] &, 113-1144.

40) Public Order Act 1986, sec. 17.

41) Public Order Act 1986, sec. 18 (1).(“A person who uses threatening, abusive or
insulting words or behaviour, or displays any written material which is threatening,
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sk, 2006 Q1% - FwHFX|H(Racial and Religious Hatred Act
2006) ] oJsfl 1986\ FadARS AF TNAste] Fag o ek 3A%
(Part 3A)S F7}otHom, 2008¢ FHAMAPY 2 o] H(Criminal Justice
and Immigration Act 2008)’A|74z0] 9]l A2 A]&K(sexual orientation):=
Boo| gojo] mEAPoRA Hemde] HH WS Bshart

ol Fugeu JAXFEee] Aee e2x I8 deE AEst
2= Y=rt e el AEEA, dFHes] 9= deAsy o=
= R dader TRt §ert AdeE ZS AskREEE A
He 4 ok oyl Fesdor 7)ad wies YRR AREoE
PEE Fomn AFL 7ehER st k)

ot =l dexEF Aol distols tFEel Fald wSiE oF

Jltn Qlzke] 29 AXE HEES BE FASKE Ao ohet des
AESE gt Fol Wort AEHE AvE waw shu g 5

oAl EHO Aol tiet YES asbete] Hexdo] AIE AHS] Al
3Felal QJks B S| S)4d)

Lt =
EUE freEflabdt SR frERt UAIA Y] FRolA mhedA] de

ZdollA Foedd FHAY ZAHES HwW(Strafgesetzbuch: StGB) A|

abusive or insulting, is guilty of an offence if (a) he intends thereby to stir up
racial hatred, or (b) having regard to all the circumstances racial hatred is likely to
be stirred up thereby.”)

42) Public Order Act 1986, sec. 27 (1)(“No proceedings for an offence under this Part
may be instituted in England and Wales except by or with the consent of the
Attorney General.”)

43) Eric Barendt, Freedom of Speech o ed., Oxford University Press (2009), 179.
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1302 A1} ARFe] 54152 (Volksverhetzung)oll 3t 40|t} o]
242 At AARASY] T2 Foll= EolEA FH HhrHF27E 1950
o olF B Zvkeke  tiSab] Sletol AE Holakn gtk
=59 Y AB302E HItS ol =gehAl &aL, =4, QI
Fil EL 195 B4 weh SAue duol} o] AR EL )
Qrom At glon, B3 WL olAels HHOR (1) o}5o)

= ¥45ke A= Adsial ‘Rlﬂ(xﬂlf%‘),“) 1%011 1‘41?& L5 AEshe
A, FEEoIAY ARHQl 2AE 5k 2 57 of
o2 HgsAY BHolE fEdeR=M Y EAAE 4%k =AE
E, AL BBk SO S 7 AE AEStaL JAekA2).
A =Y I ABx: Al deido] v H2S oA™sl=
FAo2 Pzl ol ghste AT 4= = Ade 2, Al130= A%
Z|gsfe] o el IAgle] Fexd I AAR AUT = UL 4
shal Qltks oA 59 FexdS FRISHA FAskaL vk &

r]o o‘I

o

44) AZE, ko] &, 158W.
45) (1) Whosoever, in a manner capable of disturbing the public peace
1. incites hatred against a national, racial, religious group or a group defined by
their ethnic origins, against segments of the population or individuals because
of their belonging to one of the aforementioned groups or segments of the
population or calls for violent or arbitrary measures against them; or
2. assaults the human dignity of others by insulting, maliciously maligning an
aforementioined group, segments of the population or individuals because of
their belonging to one of the aforementioned groups or segments of the
population, or defaming segments of the population,
shall be liable to imprisonment from three months to five years.
(https://www.gesetze-im-internet.de/englisch_stgb/englisch_stgb.html#p1246.
2019. 6. 11. &)
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chal, A, ofold 4 52 welgido] 1 waiate ANEUS W3
k= Aol ol uof gstod, A130= AF ALt A130= A2
ofsf Atk Zlo] = MUY sfAolnm, maAel Wlol2} st
= 7o) TERT) AMSloA] S Aokt 4= Q= HE] Z o] WA
HefehA] =thd § 23] e WA ekl 3ehd)

QHH, 19709} o] M=o SRIAES FAsk= #Ho| iRl
1990d o= Aol 2t L=<l wijzle-Fo] AskEo] =lof it
AT AP0 ARREAIZE EAL, 1994300 S AI130= A|3%
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A= 22 = AUFom YHEZHRMIE Atk FYE Ash= 70l
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ofRIAlEo] ol 5o tizt dexdo] WIUsAAL, AlEA(Law of

46) Grz] 9, oo & 124-125.
47) FIANAS, 2| 2, 3% 2
48) Eric Barendt, op. cit., 181.
49) Tbid. 124 (Auschwitz lie case, BVerfGE 90, 241 (1994)).
olFFt =U9 YAl EHOHHL, =9 A g} ddo] BlY Azt
e HelE o A Afe AAY FeHlol wUohrs YIS QEH
olgt= Halls, AXE, ¥ 2, 574
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29 July 1881 on the freedom of the press) A|23x+= 5, B4, 35541

T 5= ol HAYHE A, T Adze 19729 WS

Fote] QF, =4 B Fao] wEiste] kol Zilel digt AP, F

o EL ZES ousls o 20049 AL Ealo] A, A A5
o

44 BA,

W3} QJr}.s0)
Hobh s o) 1990 gRaseg s HHE Aute 2
T 9 ATAGH AR AMsle] BRIAE RARAL QEsL
i o ol alel AfE FalekAl ererhn wa glow,
FUNBYBLE FA] 495 HostA] rkn BAskcts)

3. ALkt LE2oM e A HE

Aubeet Qe Uxle] AEe gAek FAIAE ] T ofxe] ol
PYozx WeRAS TABH: WES AR Ak

50) Eric Barendt, op. cit., 179-180.
Law of 29 July 1881 on the freedom of the press article 24.
Those who, by any of the means set out in Article 23, have caused discrimination,
hatred or violence against a person or a group of persons because of their origin or
their membership or non-membership of a particular ethnic group, nation, race or
religion shall be punishable by one year’s imprisonment and a fine of 45,000 euros
or only one of these two penalties.
The penalties provided for in the preceding paragraph shall be punished by those
who, by the same means, provoked hatred or violence towards a person or a group
of persons on account of their sex, their sexual orientation or gender identity or
their disability or have caused the same persons to discriminate under Articles 225-2
and 432-7 of the Criminal Code.
https://www legifrance.gouv.fr/affichTexte.do?cidTexte=LEGITEXT000006070722&dat
eTexte=vig 2019. 6. 11. &)

51) Eric Barendt, op. cit., 180.
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2 ik, TolE Ao $AH WS fusle] o gTe] 4o %
Ao GFL Tl S W, BT 4 Qb Aol WA, F,
Fi, BT EL B4 UE 9 AU 4 Y B 3AH 8A
ool OJs) EE 5 U A8 WS BRITh)

52) vrsfqd, oY 2 1

53) o] g, “Fexdnt
336,

54) oA, Regina v. Keegstra, [1990] 3 S.C.R. 697. Kathleen Mahoney, “Hate Speech,
Equality and the State of Canadian Law”, 44 Wake Forest L.Rev. 321, 328 (2009).

55) sec. 318 (1) Every one who advocates or promotes genocide is guilty of an

o] A, AT 17H15 @R Ee], 2017),

indictable offence and liable to imprisonment for a term not exceeding five years.

(2) In this section, genocide means any of the following acts committed with intent
to destroy in whole or in part any identifiable group, namely,

(a) killing members of the group; or
(b) deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction.

(4) In this section, identifiable group means any section of the public distinguished
by colour, race, religion, national or ethnic origin, age, sex, sexual orientation,
gender identity or expression, or mental or physical disability.

(https://laws-lois.justice.gc.ca/eng/acts/C-46/page-69.html#h-121176. 2019. 6. 11. B,
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EQ Y ABI9OE AN TE W Adof olstol 54 7k
o Hdko] digt deE Adssie 1 T?_P % (incitement)o] X} Hlaf
(breach of peace)S G Ao &F Hol ZHL50ZE o] tfat FoAl

X (public incitement of hatred) 2, -2 2 A28 AMAQl His} o]¢]9]
Zl<s(communicating statements, other than in private conversation)o]] 2J3}
of B4 7hstt Adol tidt des 1oz 2 A5 1o o3 ¥
@ Z2FF|(wilful promotion of hatred)’ 2 *|H35}3L th
ohh, 2= J__Joﬂ —45} P2y e dexdo] AEE
ofyil, I Xgo] IHYUS ASSAL, A= FuA
A& =4 Sl ﬁtgﬁ—t— 85 1 SRAE AdolEar WS dEE ] A
AL FAQL FAO Histo] F59] olee T B84 J
of tiet 529 IS Eldorl= AREE AAY HAoR o= of
A 47t A5 Solle AdolA AQEthd2 = A33H).57
SHH, A 7yl @ (Canadian Human Rights Act)s®) A3 A1

i ﬁ\L

56) “Every one who, by communicating statements in any public place, incites hatred
against any identifiable group where such incitement is likely to lead to a breach of
the peace is guilty ---”

57) (3) No person shall be convicted of an offence under subsection (2)

(a) if he establishes that the statements communicated were true;

(b) if, in good faith, the person expressed or attempted to establish by an
argument an opinion on a religious subject or an opinion based on a belief
in a religious text;

(c) if the statements were relevant to any subject of public interest, the
discussion of which was for the public benefit, and if on reasonable grounds
he believed them to be rue; or

(d) if, in good faith, he intended to point out, for the purpose of removal,
matters producing or tending to produce feelings of hatred toward an
identifiable group in Canada.

(https://laws-lois.justice.gc.ca/eng/acts/C-46/page-69.html#h-121176. 2019. 6. 11.

HR),

58) https://laws-lois.justice.gc.ca/eng/acts/h-6/page-1.html#docCont (2019. 6. 14. B,
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2 AFAPEEH Yo TSt o Hexd ] A} oFE
A3t A4z (a), D)FS S R D FHSA Y oS de
THO| A Tete] A=A YRS Holal Qlrkal FIr)ed)

59) “For all purposes of this Act, the prohibited grounds of discrimination are race,
national or ethnic origin, colour, religion, age, sex, sexual orientation, gender
identity or expression, marital status, family status, genetic characteristics, disability
and conviction for an offence for which a pardon has been granted or in respect of
which a record suspension has been ordered.”

60) “It is a discriminatory practice for a person or a group of persons acting in concert
to communicate telephonically or to cause to be so communicated, repeatedly, in
whole or in part by means of the facilities of a telecommunication undertaking
within the legislative authority of Parliament, any matter that is likely to expose a
person or persons to hatred or contempt by reason of the fact that that person or
those persons are identifiable on the basis of a prohibited ground of discrimination.”

61) Canada(Human Rights Commission) v. Taylor, [1990] 3 S.C.R. 892.

62) v, <Fe] &, 1519,

63) Wi, QO] FoEH FAFAlS] B HE: Fo|ELT LN FHOE,
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64) vjAE, o] &, 71-724.
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65) Hid+t, ¥ =, 749

66) LA, “QIEAEA PomAe] et AALSl] MAES e AR} 447(E
=gl PRI A, 2017), 117-118H. Craig Martin, “Striking the Right Balance:
Hate Speech Laws in Japan, the United States, and Canada”, 45 Hastings Const.
L.Q. 455, 470 (2018).

67) v+t ¥ =, 884.
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7R 7158 4= Qe F o F7IS A" HH(Hate Crimes Sentencing Enhancement
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E= BoRHor I ddE AlRlske HES APY o Itk Congress
shall make no law --- abridging the freedom of speech, or of the press or
the right of the people peaceably to assemble).”1l #7435}l Qich
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Lok #HR ohm, (1) &2Hobscenity), (2) Al S (profanity), (3) '8
oflgl(libel), (4) =R IAKfighting words)’h) 52, “Hok= A A=

68) 343 U.S. 250 (1952).

69) HelY, kel =2, 144w

70) Wisconsin v. Mitchell, 508 U.S. 476 (1993) %=

71) 714 “EuHA QXi(fighting words)eh Qlvbo® Eejx wgg HEgloy 4
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go Ao} aarel AL A& 4 glrkD)

i

Q= A= Q] Tl (inflammatory speech that might incite a violent response)’ 2 5=
Slh(Black’s Law Dictionary, 9™ ed. (West, 2009), p. 704 Z+Z).

72) Chaplinsky v. New Hampshire, 315 U.S. 568, 571-572 (1942) (“There are certain
well-defined and narrowly limited classes of speech, the prevention and punishment
of which have never been thought to raise any constitutional problem. These include
the lewd and obscene, the profane, the libelous, and the insulting or fighting words
- those which by their very utterance inflict injury or tend to incite an immediate
breach of the peace”).

73) Brandenburg v. Ohio, 395 U.S. 444 (1969).

74) R.AA.V. v. City of St. Paul. 505 U.S. 377, 382 (1992).

75) Restatement (Second) of Torts sec. 64A (1977) Fr=.
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8o

76) Gooding v. Wilson, 405 U.S. 518 (1972) & Z=x.

77) 578 F.2d 1197 (7th Cir. 1978), cert. denied, 439 U.S. 916 (1978).

78) Doe v. University of Michigan, 721 F.Supp. 852 (E.D.Mich. 1989); UWM Post v.
Board of Regents of University of Wisconsin. 774 F.Supp. 1163 (E.D.Wis. 1991);
Levin v. Harleston, 770 F.Supp. 895 (SD.N.Y. 1991), aff’d in part and vacated in
part, 966 F.2d 85 (2d Cir. 1992). FHY #AZ =, Corry v. Stanford, No.740309
(Cal.Super,Ct. 1995).

79) 343 U.S. 250 (1952).
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E o WABIE ShEs) 2011 AHEUS Snyder v. Phelps

80) #12] QIEAPHZILH] KKK(Ku Klex Klan)ghe A4t

81) 538 U.S. 343 (2003).

82) Va.Code Ann. §18.2-423 (1996). (“It shall be unlawful for any person or persons,
with the intent of intimidating any person or group of persons, to burn, or cause to
be burned, a cross on the property of another, a highway or other public place. Any
person who shall violate any provision of this section shall be guilty of a Class 6
felony. Any such burning of a cross shall be prima facie evidence of an intent to
intimidate a person or group of persons.”)

83) 395 U.S. 444 (1969).

84) John C. Knechtle, “When to Regulate Hate Speech”, 110 Penn St. L.Rev. 539, 578
(2006).
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85) 562 U.S. 443 (2011).

86) Craig Martin, “Striking the Right Balance: Hate Speech Laws in Japan, the United
States, and Canada”, 45 Hastings Const. L.Q. 455, 494 (2018).

87) thEZ O &, Jeremy Waldron, “The Conditions of Legitimacy: A Response to James
Weinstein”, 32 Const. Comment. 697 (2017); Michel Rosenfeld, “Hate Speech in
Constitutional Jurisprudence: A Comparative Analysis”, 34 Cardozo L.Rev. 1523
(2003).

88) T2 o &, James Weinstein, “Hate Speech Bans, Democracy, and Political
Legitimacy,” 32 Const. Comment. 527, 552-561 (2017); Vincent Blasi, “Hate Speech,
Public Assurance, and the Civic Standing of Speakers and Victims”, 32 Const.
Comment. 675 (2017).

89) ml=ollA 2] FerAY Al tEt T2A =S FERt AeR, AR, &
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=8, 2015), 8 o|3} Fr=x.
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[Abstract]

Hate speech generally refers to “expression of hatred or discrimination or
expressions that incite violence against an individual or group, simply
because they have special attributes such as race, gender, or nationality
(country of origin).”

Hate speech impedes the integration of a nation and creates social
instability by making negative prejudice or stigma against a particular group,
and by promoting unfair treatment, discrimination, and violence, undermining
the personality or human dignity of each person in the particular group and
making it difficult for their social participation. It is argued that the
regulation is necessary as, in its extreme form, hate speech can lead to
genocide.

On the other hand, it is pointed out that the regulation of hate speech
amounts to regulation of content and is regulation of viewpoint, and there is
a possibility that even legitimate criticism of a specific group may be
blocked, which may infringe on freedom of expression.

In particular, the International Convention on Civil and Political Rights, the
Convention on Prevention and Punishment of the Crime of Genocide, and the
International Convention on the Elimination of All Forms of Racial
Discrimination, which are all conventions to which Korea is a signatory,
prohibit advocating hatred of any nationality, racial or religious that
corresponds to incitement of discrimination, hostility, or violence and requires
member states to introduce legislation of punishing “direct and public

incitement to commit genocide” and “incitement of racial discrimination.”
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The United Kingdom, Germany, France, and Canada have regulations that
punish certain forms of hate speech against race, nationality, and religious
groups. In the United States, on the other hand, legislation regulating hate
speech is generally not allowed based on the view of such legislation as a
violation of the freedom of expression.

In Korea, some hate expressions that refer to a particular individual can be
punished for defamation or insult under criminal law and sexually
discriminatory statements that are deemed as sexual harassment or hate
speech for persons with disabilities may be regulated under special laws as
discriminatory acts. However, laws generally regulating hate speech do not
yet exist. Legislation is inevitable, as there is an obligation to punish or
prohibit some forms of hate expression under international conventions such
as the International Convention on the Elimination of All Forms of Racial
Discrimination, to which Korea is a signatory.

In order to harmonize the regulation of hate speech and the freedom of
expression, it is necessary to minimize the scope of hate speech that is
punishable or forbidden to be aligned with treaty obligations and to specify
the content and aspects of regulated hate speech as much as possible.

In that sense, it is necessary to limit the target group of hate speech to
'race, ethnicity, nationality, and religious group', and to expand the scope in
accordance with the changes in social conditions. Criminal punishment, in
particular, should be limited to “incitement of hate behavior,” whereas
non-judicial remedies be taken with respect to hate expressions that are not
subject to criminal punishment and are simply prohibited as discriminatory
acts through discrimination correction bodies such as the National Human

Rights Commission.
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Key words

Hate speech, regulation of hate speech, hate crime, incitement of hate behavior,
freedom of expression, group defamation, fighting words, UN human rights
conventions, the Convention on the Elimination of Racial Discrimination,
Convention on Prevention and Punishment of the Crime of Genocide,

discrimination, the Anti-Discrimination Act
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or in Act, the attendance of a majority of the total members, and the
concurrent vote of a majority of the members present, shall be necessary
for decisions of the National Assembly. In case of a tie vote, the matter
shall be regarded as rejected.s &2 E|o] 131, oJ7]o|A "majority,+= "
49 50%E Hesolthe Uiz AREL e & o ok =%
oola] Zlol At TS TN 50%S Wi, olehs ojujy B
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2 ARk A2 Hsfiof gt o] FollA ARgShes Ttk oA, Tt
Rtk Tt B Tmajoritys= o A flollA Z9ol o
2t ARGEAL Qlrk ?HE TeherhA(simple majority), e TEUTEZ
(absolute majority),©|2h= B0l EARI} o7|A= BHES AWce
e TS AT wiZell ool gt A= AeReich TEditeA,
o] &3] Ikt thal AREERITED MR, Ee ot dl S
oush= A9 JoER?) of= HigARE gojHolet & = itk

A %], IRk, Tt o]l tiRh =ole A A AlS]Aefel &
oA Bt AWMolA oA A2A FEHE IRk d 2 skl A
gk o iRt FEjol ofAwAle] Z|o] Hojok sh=rt = el uigt
=0 wujsith. AW Al49x Ao sk THECl SE g0l
= th olghs F& AT trES ThssHAl AWl
siRttar shejete THF] of gt Toje] = 7ssloloR o2 WisteE
TPARH, g eR HopAe ofy Hu TARH, d4tgos Kot
oF oh= A2 opbd7l? agthd RISt WHste] & FES (AW
314, dido] Eojof sh= A opd7t gk EAIZF Al71E

o 29| <I. AFAY-WHFLA> M= ARe]AFS] WUARA, Al
S|AF Aol Hkeheh AFef A9, ARs]Aerole] SAAeol 52 RS
=gttt mpA|Eke] e foll ot Yoke Gl ALY AAoluh BA
£ 7&% 4= gltHany one cannot, by any compact, bind his children or

posterity.), 2= HAIR EHE=E, F BAlL SadyalH Belslo] ol

1) (o]} A Alah T7lehs 2 (qualified majority)s (S3SHA, TIESIAL, 2009):
o) AR Tkt~ A (simple majority); ZHtHth<4=Z (absolute majority), 7F=th=2
(qualified majority) &2 7. Tr=AHsts], AWMFAA (=53] - FHo] B3t A,
WA, 2010, 169ZHAY JPEE): 422 Aojti(absolute Mehrheit), H]nl
Chr(relative Mehrheit) W S th4>(qualifizierete Mehrheit)2 £33} Qlch.

2) “Majority” in Wikipedia, at "Related terms,
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ARB|A|Fo| & ofQof| tistol= o= AR thao] Aio= tiilskaat
ghet: AREAofel RS TEA R A Gl BE AR A9
AR R 7F QPASHAl A7|at sk B Ao oidh HdiA ARt
(absolute ruler)Zh= Z12 ARtk 2eu S Sjulshal A=E A7)
7] 18l AFES ol2oll Wk SEsANt Aok HiRe R S AJH)
Afetel Aok nigo R sk AlRlE |45k fls) e +3Y o Sle
AAEe AdEe 2718 ZS Adgsiiths Aol ARs|A eFel 22 i
= M5 F2(consent)7} 7HFA[AY =07 A A ]l (hypothetical,
tacit or virtual) 2 ol2hal slrfte Folof o7t FA|of 2o digt
ghelofl Ak

3) Eric Engle, “The Social Contract: A Basic Contradiction in Western Liberal
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2. ARA1eke] MZA

7t =7t EHlo| SQUEH)

RpEAeke] Aol daiis st ok Asig SelsAu oS
S22 Hobbes®] de S0 14 ouje] /\Pilﬁl‘—’nkﬂ Aag<
=3kl Ut} Hobbeso] ARVeiollAl =gt AE(=dl49 '+4)S =
ol it &3£olt}. Hobbeso] ARaLA@olld F327} Tz, 0] S 749l
AFEL B2 F9slr] 93] AHAEC 2pgo] AHE wy|FhuA *}ﬁ
AokS MelslA| Hrlh TAEE Alo|o] oFHL oo oFjAlul o]o]R]
oh dofs FEoln A&HRl Zlem wE7] fsiMe —?—ﬂﬁﬁi a2
g o] Q] ARES Felgel Aok ok 15e] YES FEol
oloz EE|A sh= FsAHl2(common power; potentia communis)O] a
Aotk Ak AdE ARRA R Ao daErlsiths e AL
!

2300 ek "EEAMES Al fuT de A

N

A=l Aujgal FL T Alg E Rt do)A|(assembly of men;
catus unus)ol) Fofsks Folek. [WHY Fofl Baele] B4 (plurality
of voices)& 3} WE ARe] SARE T ARkl )k FoRy 4 gk
olefat Fope AISe] AZpersonS AR T AR E shtol

Democracy” (SSRN, 2008), pp. 15-16. http'//dx doi.org/10.2139/ssm.1268335. ¢ <1
| 5 "AAA(virtwal), ol HisiAE 982 HRgit) Qu)shs vi7E TAARE 24
SFA] ofY Fithi= ou|7h st wzolt). 1A AbE|A|eFo] 24 8] 577t
A 8] 7ol dhsfir= HiE Agstal qlch

4) Thomas Hobbes, Leviathan or The Matter, Forme and Power of a Common-Wealth
Ecclesiasticall and Civil, 1658), at "Chapter X VII,, para. 12. (F& file) https://
archive.org/details/leviathansivedem0Ohobb/page/n4. (2}€lo] file); (= Leviathan, sive
De materia, forma, & potestate civitatis ecclesiasticae et civilis, 1651). https://archive.
org/details/hobbessleviathan00hobbuoft/page/134.;https://web.archive.org/web/20030218
000757/http://oregonstate.edu/instruct/phl302/texts/hobbes/leviathan-contents.html.

5) Ibid., at "The Second Part. Chapter, X VI.,, paras. 1-4°[4] "person; persona, S %
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27} o] 2o W 3o olAO R ESHE S 7K Commonwealth), 2f
Hojz= 7]9Ek(Civitas)etar FLEH. o]2|sto] Al &, f27F &
‘ﬂ«] Bolet Wolg WA Q= 24 -4 [Q1A]4](mortal god) 2|ufojofdo]
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6) Ibid., at rChapter XVI,, para. 13.
7) Ibid.

207



ik $H30EH(2019)

ARSI ARS HofAE Atole] FA7E W&olofof Fith= Ao=, ALS]ASF
AAS TR o3t Ade Bel Aoloh AlSlA|eRA A o] R de
Rousseau©]] ]3] o]Fo]z]i=t, Rousseaui= 'IHIEFol| T3t o
AA7E Fofell ol EYE Ao, Hoje 3t HE TRAAXE A=
thadl At ok THol® g w,o] RotE WAl Qg
UANEY) T elel dstolA T A TEUR]|9] F9
£ Q3l= HEL 2% shto|th. AREA|eKsocial compact)o] LA o]th.
AlRle] Aok 2= 39 7hedl 7R APEE Q] difjo)7] wiEolth, 10 2
o Arstoga] FHojw gk W,0] ARE]AeflE Bhelar ik
2 Aol M= ARRIAIFAIE] sl TR UA7E Q=2 Holl
gl AL =o=x] ki Uk tiRh X Rousseaul] "UHE|AK(volonté
générale; general will), &} ¥HAsto] Toh4=0] il th4=0] SJALY ol
I AR FAs] A =H1e] dHtoat B Ae ofdth theede 9

APEARY] aEAdE EolEe WHelH, AT =4 slelA A A
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Aol Q1E 4 9he Motk ehu shuA] "Rao] uiEw o] B
3k APAPE ko] 2abolu, Zolw Fle wHlAzt glglee 414
2 she glolchi; ek o] F4HT ik

8) Jean-Jacques Rousseau, Du contrat social; ou Principes du droit politique(= On the
Social Contract; or, Principles of Political Rights. AFS]A|2F=) (1762), at "Book I, 5,4,
para. 3.
http://www.ibiblio.org/ml/libri/r/Rousseaul]_ContratSocial p.pdf. (£ file);
http://www.earlymoderntexts.com/assets/pdfs/rousseaul 762.pdf. (G file)

9) chapter 5] 34| "That we must always go back to a first convention. ;= "A}S]A|2F,
< okAlskTL Stk

10) <The Social Contract>, Z}<¢ 8), at "Book IV, 2. Voting,, para. 5.

1) AAR g A1 S, 924 o, ARA S, SIS 23, 2013, 3455, =
53 Qick

12) o]A3], w3019 ou|e} o] thet 1zh thoqlaeaeolel Jojulao) - 49
W00 BAE FHoRE, d¥=S 297, AWAE, 2018, 4635,

208



teeddA el 2ok Vgt d ARl diRt SadWsiAe] e

AREAIRS] Alde wPEUAE fiEP Zh= gAe] Feidel disiAl
© S 7H 4 ok 2Ry oldt A2 dAlel digt ofsi-=ol
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o] glom,13) Apgte] Aaflell SeAordyt sdedel tidol e
U QR AE ddshlcks 9l QA fA7E dasiths A ERE
olgo] lchh Aol wofsk= ZFHdolut LrIUE9] Hoje A
Zolek. AppiAlere] Aldol JAIA 847t glohd ol Apgke] dydY
et 22 FHesfoF é}ﬂ‘xw Rousseau®] EAUZ (Al Agle m=
B9 7Rl 7P APEEQL 9lyolck AP Yol MPEAALE HiA
stofof & A= Qlck W L%_“11117} ARBIA|OFe] EfRE =2l oyt
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13) AF3 A, UAEF Fu, AALE AT, AL 2006, 5845,
14) S AR, FA (B, SRS, 1999, 595-598%(H et
EEEENEIES
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Fol7|R AR wefsigittal Holof 3] wioln). vkl WhthRbrh
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3l ololE AZIRcha WAk AAle] ekt ge) WEsH Hlola Fg
sk el WAk B3] UflolglE ohUE, TElw Folrt aHwY
£ oPE Wt 1 relel] ol Bgstolok ska 1A ohstu v
Pt FAT s Ak WA Hck A iﬂlﬁ% ot
A7} ol BROR A HielE HPshA ohsihs9) st st
Qe MR § RRE Uitk N ARl AT Foll 8
Z,0lk G4 B3l TSEHoR, Akl HYE RRek BE6
ohUFroEN AAER ot G £5F7h Tglolch AME Foleld 7
7be] BB el AS T%,0) obEAlolth A Al el B
A7k ek stelehs AHRter wiehR Abolo] AAARE|ZL iR o
9he ® ApsiAlere] Adol WakElA) ohstu], TAbElAlere) Ee wg
Ao of3) ojRojAlrki WAL IthE §AHck Locked] THEAC
Fofskan Bashe] RS 9ole] o) AlgoldE & 4 ek [FEAC
o] Fofol Fgol] HolshAl olshe ARUEY 455 AL AL ok
7] tEolth. Holshd ofUsk: ARES FAM nEE A
sl 9] 42 k0 e FHE BPANE G AA s
olet.

%!

o

1o

15) <Leviathan>>, Z}5= 4), at "Chapter XVIL,, para. 5.
16) John Locke, Two Treatises of Government, Book II, 1690, at "Chapter III.,, sect. 95.
http://johnlocke.net/john-locke-works/two-treatises-of-government-book-ii/.
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2f. Rawls2| "FX|Q| HIY,

Rawls®] <A Theory of Justice>17o|AQ] & =& rx%] Alel|(original
position), 192} T2]S] H|U(veil of ignorance) |t} 7 = Slof|A o] Fo]
A= AR g Aol ofgt ojabAAo|nh TlxA ARt JAT
Aojde] ol=A st=E A ewt TP ARem 1A AR]A oF
o] oA o] AT} AR AT RITEI) N9 WY, & o=
= ARSloflA e} Apile) A, A1) Algrdel Afiy ARl Alds 2=
o, A ZAke] viEe] qlojx ] at 58, A4lY] A4 FE 3 7
E} ole} ARt Zlof disiMz= A Fehe AHlE Woks Aom, dARE

o et ARE O Reks ACR PR AR AE At

o, 259 x| EI BT H|S3E Hog ypAET Qlong 150 Al
Eo] gt =90l dial] mErt =FatA "ok a#ER f2A A
ojFo|zl o= FARIR AW ol 3 Aol BHyE T2 o=
olgfsie Hr}. FrAE o Fro] Kirgdo] glo] ojH 543 4
ojFhe MelalA =W o2 mE ARE 94 2Eg Aolue AgstA H
t}. o]zlo] o]En YRgUR|o| gt Frejolct,2h & TRA|9] HWY,& 7t
ol YAFEAS SarEA ] Eetolu orA Q] ErHs AdEfol whx|A|

17) John Rawls, A Theory of Justice(*J 2]-2), Harvard University Press, 1971; second
edition, 1999.

18) o]o o3t *=9]*=, Fred D’Agostino, Original Position, Stanford Encyclopedia of
Philosophy (2003), https://plato.stanford.edu/archives/sum2003/entries/original-position/.
2z,

19) 344, & B9 "Ho=; 7], AFEAAE 031, AlFn|r]o], 2015, 19%.

20) AEel, B2 o=, EYfe] 7123, Hsh ud gAEE0 AAH 4 Aet
gxE "t AR = 5, A2t AP AT4, 2005, 188%.

21) B9, & 29 A& 7], 25 19), 83-84%.
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sh= Ao el whdAel ofat delst Weloleks o] Rawlse] AR
ol

OF. At2|AI2Fe] SMIMICHO!| F£217

ARS|AloFo] HARA Aol thet THgls e ARSlA|fo] HARA S
2 ZAshz Aol ARlARRY] F5=o] TS A (succession), HAOR &
Az ofojR= AL Apdslr] 93t AY 4= Qe "SAL Ade HA
AR oS Sk WHetolA AT 4= e FY9er S/l 1
2y ole ARRAIFEARES] ol iRt FablollAl BIRShE 2dfjolH,
ARIAIFEAES 7P & AEE S W] oste] b
=R Y=t

Locke= "7} A4S 918 W&ol ofushs of&2 3 Aol 1 Akt
= ool tigt oFE Aok TRy ofmdt g Foke FeliAd A
9] 2ol TAHIE 14538 4= Qltiany one cannot, by any compact, bind
his children or posterity).22) --- Z}A1Q] OpHR|7} &=to] Alnlojzl= ARA
of ot ofEl & EASHA| ofyRitt. A4le] A2so] FHH(compact)of]
Ofaf| &l A] Ph=th= A1 ApstE23),; T12]al Rousseaut= "HHE ARgF
o ofal AehHe) Aol WE A7} o] Fold eloleli 15E Rl
tisiA= Locke- o] Hi55 A& Ak §lo] thad] e Foske Ao
2 St Ao ofsh o= T19] o] ofolEoA Hagt

S 50 FRlor FYAEk o] 7|gto] A A= HESH Har

AALE ofAEE s Bystn, BET Rl ¢ik,29m kgho

<1

22) <Two Treatises of Government, Book II>, Z}5= 16), at "Chapter I,, sect. 116.
23) Ibid., at "Chapter III,, sect. 119.
24) Jean-Jacques Rousseau, Discours sur ’origine et les fondements de I’inégalité parmi

les hommes 1754, (= A Discourse Upon the Origin and the Foundation of the
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24 Locke®] "[FAIE HzEe] Heoro] oa) T4 ol Stk 1
g T gein ik WAL Tolsl AAle] ASAE TelA 2
SFCH(Parliament cannot bind its successors); k= WA= o|2§F ZpA|ofA]
ulga Ao Brk

I, Z=s - fitZ

£

L AMRZAIGERSS 4T

Hobbest= "[FoiAH52]] th4: Z(major part)o] WHshs HAE F5
FEAE AdFlong ditidls oAl [AHIE ALRH WAl AltE
(the rest)o]] Eo|5todof Tt} 2911 =3} Qt} 181l Locke:= 'HE A}
T2 Z17] she] AE off shte] FAAE WEV|R Sk tE Akl
A SOl a3l - Akl Al tiall Zhtprtha(majority) 0] Aol HES)
W ARglo| &&5P7|R sk NS FEdith A othd thE AlRkE
I} &7 32| AbZ(one society)E sl YA 2Horiginal compact)S
Foju|gk Ao|tk.;20 IapAdEfoll A Hlolu gaAlR FEE AR
U AilEe] AR EEEE H4o] d4AQl nE HhE, [theEth o
& Y gt o8l Z7Isr||= WAIH o2 FefstA] ofy = gHunless

they expressly agreed in any number greater than the majority), 5542

Inequality Among Mankind. 357 ¥&), at Part II,, para. 44(SF-& file); [300]-
[301](&<] file). http://www.constitution.org/jjr/ineq 03.htm. (G5 file); https:/fr.
wikisource.org/wiki/Discours_sur 1%E2%80%99origine_et les_fondements_
de 1%E2%80%99in%C3%A9galit%C3%A9 parmi_les_hommes. (&1 file)

25) <Leviathan>, Z}5 4), at "Chapter XVIL,, para. 5. 99 ZF¢ 15) Z=x.

26) <Two Treatises of Government, Book IT1>, ZF¢ 16), at "Chapter I, sect. 97.

213



ik $H30EH(2019)

[Rikeciee] aol] ofsl] stk gk Aoz ofsjslofok 3t
o [E) wed) shtel AAAEE SRl golgtoms e
o olgd [AE]S FkE AL HoPsIR She LS AlldA

ABhe, B 24 Bast Qs BE Hepl FEATh) ek A

fu

2. Rawls9| F%t

Rawlsis Th=a9izlo] gojo] Tt slal4 91xjo] w7 Fakrha ma
oleh. Aole} X e Felo] FaksHs Aol Tt

o ofsl| Aske, £ 1 Aol Bk ANEL AU e
aholl QloiA ARAHO whfelae] QIrks Alolthay olelat AxelA
HOlEA] Fak ol AN TS| Hle] ofwl JHEE Hol
UA GHe @ el ISl welol & onvh ek gtk Sel
HOlEA Eat el wE AL a7k ARl Bolsjoktt SRR
HHE W) 97k ARAle] ool WSkt ThE Aol ola: AldshE
&g A — o2 501 A — 5 wobsolut A, Tt
Aol TiE AgsH Hol
X—h:l—g]-‘— X—L,]A OJxl ] =3
elo] §1xjo] ojn] A

2 kil
L AA Axge 2aA 29E 7

27) Ibid., at "Chapter III,, sect. 99.

28) Gary Banham, Rawls on Unjust Laws and Majority Rule, Inter Kant, 2012, at para.
7. https://kantinternational.blogspot.com/2012/02/rawls-on-unjust-laws-and-majority-
rule.html?m=1.

29) BHO, & B=0| THOIR, 97, 75 19), 1885,

30) 2499, & 229 Yo, ¢7], 7=+ 19), 189-190%.
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oSO @ A9 MIE o el 2ol Ak 2 ohcks
aAe Bs) A4 B9S2 Hek olzlo] F(HEsEAA Al
474 sae] Yolch. olabd AxEA AU wet el

b
of
I
N
Y
o

bl . o =
A ARE ANSO) BHS Pst] Sla s G olshgAR Al

o etolut FAO] AL otk QAR o]Folxi ol ojshAA
Aole] Aol ol gole] Ue] Drstel HHo| FAS Fohfel
A=0]7] whiolean;

3. &

oy

=
=

Hobbesi= "7} 7} ZHdE & 49 AlNlofA] 484 fples "2
H(law of nature, lex naturalis),& )3kl Q32 AW 714 LEF
He T 7HAolch AR A TRE AR H3E Adsie IS
7HAAL Sl 7 BEE 7] ffsll =gstojoR gtttk il FIE AW
T e Aole AR =) He Be A, 2Pl dAo] Zhue=
OoFES Folal o8 4= Utk Aoli, EA A 'ThE AL
=] 7170 B Ao digt dYE 7]kl Stk ARAlE 7]7A0]
B3} aejal AH4le) wolE ffsl e Aol iRt d=E Z7|sof gtk
ARplo] Aol Al &8sttt she Ao A A= A1 A

p

31) ZAL, & 229 THoE; 97, 7+ 19), 190-191%.
32) <Leviathan>, Z}5= 4), at "Chapter X1I.,, para 14.
33) Ibid., at "Chapter XIV.,, para. 4.
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oL

romuE 7o AEe] AHE g Aow wEaolol wirfn
ofcy. i Hoprt Fo]Re H3A7 Mt otk <y oA
e IR sk ol e digeleh> B e AgEe] WelslE
sith: <ol YA Fsp7E A & 4= d= HollA ashA| Lt
(quod tibi fieri non vis, alteri ne feceris)>35)336)1L =3}l Tt

Fapbptd, o] SAE ofdolA 22 4= 7P o] Holl gt =9
+ Hannah Arendt”} <On Revolution> oA TCl=A Q2.8 oAAA 9] u}
2 7 AR Asle] Stk chRAYAS mE fael Lold Sjsi
HoJollA Ao AFsAoz AeEal lth3DA, Akhil AmarZ| TR <]
OPREL o] AT} TWATt Locke®] FAL FHBIAL 7, 0lghHA o
wE HEE HAA ofshs AMES Ea WEHTo] Rojn o)
A= o] 39 (act of majority)= HA|2] Y<¢l(act of the whole)Z 7+
Fenl, AT ol Folo] JAlE vlel, WAle] TS AHTITEW)
ek Ame] Aol gick

A=A Hop Aoz T85-E(Golden Rule),ofl4] Zrojof fltial
ol (HEE,S AMSELEEN), 3 "o tae wan sk o
2 Jas gg skl 9IS o dck FEES Aol g o)
HE EEEZ A= 7IIWH(hypothetical imperative)©|th. 18|11 7 ¥

.

34) Ibid.

35) = "What one does not want for himself must not give to others.;

36) <Leviathan>, Z}5= 4), at "Chapter X IV,, para 5.

37) Hannah Arendt, On Revolution, Viking, 1963, p. 164. Jeremy Waldron, Five to Four:
Why Do Bare Majorities Rule on Courts?, The Yale Law Journal, vol. 123 no. 6,
2014, p. 16304 21-&% 11 Qlt}. <On Revolution™> o] thgt file: hitps:/archive.org/
stream/OnRevolution/ArendtOn-revolution_djvu.txt.

38) Akhil Reed Amar, America’s Unwritten Constitution: The Precedents and Principles
We Live By, 2012, at 358. Reciting from Jeremy Waldron, Five to Four, Z+5& 37),
at accompanying text of n. 51).

39) ulejE-S 7:12; F7HE-S 6:31.
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et Fel= Tair pie-cutting, 9] FEIR LERTE = AR Afolof o 71
TolE U= 7P 8% WS 3 Aol stolg WS shal o
Afgro] ARl S AlEeles Sk Aoltha0) TeiaE, o et =2
ARRIA|Fo] Al =0l =77} AR o %] ol o3 A& AlAlst
AL egholeke Wil gl 4= AN TREEs 0l A9 20004 A
TES A= AeRdAl 5o ot st TFEE 0] L2A] AdAelA
|SE3hTtal HobA= ofy k4 8-> Thomasiusol] oJ3f 2Hg=al
Aty 2= A 71A] AAH4DS AFElEA 1 F T AdAWe 4ATF )

%%ﬂr 24 g Ao} Fx|she] 2@ QukelEg AFT glrhad)

lr
10

1o rr

jn g

0] ShEARS) WS A A8 Yesih el
N O S R
Bol|= slek. e} HH%;‘-% 1 Ishe 2 EE M Bolsk gelel =

St gl Wolels o FRKerieAYNe] AR Ao
wsieh, ASIASHIAS S o) SlARIHS e WAl
ofgiths #o] AldlElofof s1= Zlo] Amol7] wiolth. o] He slErt

40) “Fair pie-cuttning” in Wikipedia. “fair pie-cuttning”o]] 43t =9]= A}l3]1}slo| = -
2= 4= QIth. Andrew Altman and Christopher Health Wellman, A Liberal Theory
of International Justice, Oxford, 2009, pp. 125-126 Z}=.

41) FFEL ol FHRE A9 thFE fedFel £ARITE “Golden Rule”in
Wikipedia. 53] Tt} Egypt %7195 2 57|Egypte=toll el YAzl dishA
= Ibid., at "Ancient History, Ancient Egypt,.

42) 254 55 gl YA FarE 9 F2 A& U= dollA sk Zet
(Quod tibi non vis fieri, alteri ne feceris)y, =2 45 "J3= oA JH&
W} 3l &2 @2 - sleNQuod vis ut alii tibi faciant, tu et ipsis facias)a,
FORE Aol 1 2] W9l oM FEIES dohs AAY S AsRE
Z3lodof sh=u2NQuod vis ut abi sibi faciant, tu et facies)sy. “EU}FR|-0] WA
3} http://blog.naver.com/homels_h1?Redirect=Log&logNo=30044097065.

43) Robert Kolb, Theory of International Law, Bloomsbury, 2016. at "IV. Reciprocity
and Proportionality, A. General Legal Experience,, at accompanying text of note
143) https://books.google.co.kr/books?isbn=1782258833.
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2o et =0l TRARE offE ARRAFAIE Ao 1ol et
o] i, IRkt adae T WE2R oA U5

1. MEAHUA2EXES FF
7}. Locke

Lockeo]| oJshd "XAdeolld Hloluh g5Alz SRt ARk F7u
AAEol AR SRRt Ao daearbadt Be HikE, [teelu ¢
Z Y 87 Qs sl HAALR FIshA] ohyshe THunless
they expressly agreed in any number greater than the majority), 3542
[YREpTe] atof SJsfl] ke thpofA] ]9t Ao = olsE|ojof ot
ot ©UE 3 BES AR 2] 5ske AE AR Z(expressly)’
&8sk 1ol EABHAl otddt Aol Qlele IRkt Aeze] ¢
of AIth= "YALE olsiE TheAdel Atk

ofgigt siMol= wAIZE WET A =7F AR A Ao Hls|

44) <Two Treatises of Government, Book 11>, Z}5= 16), at "Chapter I, sect. 99.

45) Brett W. King, Deconstructing Gorden and Contingent Legislative Authority: The
Constitutionality of Supermajority Rules, The University of Chicago Lawschool
Roundtable, Vol. 6 Issue 1, 1999, at p. 187, note 243): FHH o2 HlolSolchy,
Locke?} “expressly & A14leH 2L Q23 TlgrhAZo] thgsde] Bt 4
AujolzEo] ofsf B7bel AL ohehs 7L Folulsh WE 4 Yok Aol
Lockeol| oJgl= 3, AREZ} 2] Edhs A PAIA S E(expressly)’ &]-8-8h=
TFAo] ZAISIA ohlgitk, ofsl T AR ofs) Eastlok dth.
http://chicagounbound.uchicago.edu/roundtable/vol6/iss1/9.
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ofsitAAEe] Wokd f=utol firh o] AP TR WY, 7S AL
S|AAE oA A8k Zlo] vl AS oulgith. Aldnt
AollA TRErAdZ e digt 59E FolvetE Hojase) vhike A
o] EASHA] & Aotk H7PAoleks AAR e TR HY,
= Zojijar It =SS Wuldtol AllA oA 0] Fakd T
T 2N g=d Aot} offlE IRkt AA| RS EQjo] AlS|A|oF
= 93t 3ol HolAEe] IS Holxls 3t AEVEe R ALSA
OF2 AAEAL WSS AR ol ML X&she =7k Hiell
FolAl & Zojt}. olef gy %7t A ool YA dasdo] A
wuich A S WA Qjote] AFS eietar Aol LA
el =wto] A7|E= Aol FEAS AE 7] flsf F50
AL Fske Adh, AR ARAIAT A obA] TR2|9] HY, 7 A
A BT AS AR O R blE] k= A 7k o]k Ao
A= U davt glry. #As faketkero o 2 4,9 oF
o] ApE]AoFA mlg] HtofA|R] ofsh= Agolrh 7|7t s
2] &fApt "ikeriaeRn o 2 42, 7F 88k Feollut 27151
Tl U2thd T @5 8stofof sh=A] oW TapkeTi, o A9
o R 715 AAE = A ootk Locker= 9] Aol olo] flE
7= ©ed] shte] HAAS|R Z3behr|® gtoldto ma] sfstoixict. o]
25t [AE]2 A7 AU Hofs7|2 she JiRIE Atololla &4
g, Ee AT AVt o B Jo) 353ith40a Ayt o
7149 7l A Aol HlFo] TARR FERt HAo| d4ErbAT
Heh ol =gtgho] Wusict. E3h Locket= "¥RTR=o] Fol7h x| A
(in_reason) AA2] Aoz WolSox]|x] ¢kal BE QS FEF A

ok
> N
>

o

=)

46) <Two Treatises of Government, Book II>, Z}5= 16), at "Chapter I, sect. 99.
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o

Ipa QIS mEe] Fojulo] ojwl 2 AAle AYOR WE % 9)
AHolek4n) ekt Fgstan glek. of FgL 9ol Fut ¢ ol $1%)
A Sfs) F7bE EE T AR itdgel a7
Qho] B TABlE FRe Bo] WrusbAG Wakol A
ottt Lockels 1 71l ojsh A%k qlek ASIACE Az
YAROR PR oh3t Aejold AIACEIE Fol s, 1t
el A Balol, WE A} siselES mRHoR A
Aol JRsShAL AAE S AR @ 4 ek i 5 Felo]
o} Lockels 3 "IpTieRct B 2 4,9 Aohyie] m9S st

Ak, 7IEolu A dFshAl AL ok

o

5

ool
e

R

=]

a3
5

L}. Rousseau

Rousseauc]| o]t "ch=Zo] gt #e 7 XA|7} ool ols) gs
Aoln, Hoj= 3t W2 THUXE AA= qhch. 22w HEe 7|3
MERr]eke] AolE Fohel, THEAA] o]eje] el o3t A7t 7t
SOl AgstAu, ek R] o]Qo] Ao & Foll AAE o & &
A3t vk A7 Aol AR 2Rt AoE she
7}? Rousseaut= Hobbes®}= 2] FaxFe] Z2A4E Tl QlojA aiksett
FZA0] FAst Aoz HXA| ofyshH Lockex]d "Z2]Al(in reason),©|2=
FHE ARESHA| ofUstar Qth. Rousseau’} ARESH= TZojw 3 WL,
ojghz Aol Adsl= "ohde] B e L AAZE Fokell ofsf &Y
H Zlolw, olghs FEE Tthpde] et W& I AATE v Fofolth,

= om|2, YELS TLa loi de la pluralité des suffrages est elle-méme

.

(=N

un, établissement de convention.;48) ©|t}. Fla pluralité, = T2 LA =

47) Ibid., at "Chapter III,, sect. 98.
48) % "The law of majority voting is itself something established by conventiony.
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ARGEILE TEPlAlel BEA Afolo B thAle] R(R)ESEHplusieurs
partages inégaux; several grades of unequal division)®] ZA|shH, z Esk
oA [F5s ol et vle FXAS =t dadol wet 2%
Zlolth )= Fito] oo] TBAE ZAAsh=t] oA =Fo] He I
|2 7 7HAoltk A, EoARto]l FHishd Foides pAlRE 9
g ZstofoF jity EA, EQAIRYol Al&e 88 A
A7 Aojof qitt. T AlEof|A AAo] Hadt Feol= o o ®Y A
Trom FEsith o] ekl AR 2 HEAI Hot Agdsial =4

Ao Bop Agsith ofl Zo|H o] & ZHA] 29| =
Z Q3 thx(la pluralité)o]] ot 2|A9] Bakh]8-S AlFstc) 501
o=l 7149 Mla pluralité, o] 7igols ML) 2= o
27F 7] 2ol bare majority b= A2|7F Hr ol2Rl ARl
T} 510] Rousseau7} ARSIAIRHIO] o]50ixl Follis thesat Tk
28 Eo AehE Yool mE Felo] Aol Hols Aol I,
o7 dsiar iiekarl Hopx= oh FHr}h Rousseau®] AW Ik
Hot o 2, dAlole "HPEERe 2Rk s TrEe] 8tER= A

)

O:

>
rlg i

NI
rbi ¢

r:a J
fr rlo

k:l:l

o

¢

Z]
A

o
Mo

BN

o

e

ot

_EL

U S

pa)
5

< The Social Contract™>, ZF 8), at "Book I, 5.,, para. 3. H|W &= Ago] FEx
F91.ek TRl o|Fo|R| &, To] HEANE AlQjstas tha=o] /o] 4 o
HAXRES &R [l Bl #1E [F2]AIF I AA|9] =23 A&
sfgsich, 2= AoR, YUELS "Hors ce contrat priminitif, la voix plus grand
nombre, c’est une suite du contrat méme. (= Apart from this primitive contract, the
vote of the majority always binds all the rest. This follows from the contract itself.)
132 Eo Qi Ibid., at FBook IV, 2., para. 10. &oifile [7]. &¢] Tsuite o= "2
3hyeks ofulzh QI SRR TAI4, TR0l ofult 1L, Mollow from,
& eeldoR ~ahs Ago] yor), R4 ~ofth, 2k ojuY Holh
YEo A ARE3= Tla pluralité, L} Tplus grand nombre,;+= "7[7tAZ HEE Hof
Az olghs 9uloXe] Tbare majority, & QJu|FThl Hi= AL YR FEoR
afafolct.

49) Ibid., at "Book IV, 2.,, para. 7, Eojatd [10].

50) Ibid., at "Book IV, 2.,, para. 8, Eoju}d [11].

221



ik $H30EH(2019)

7} O‘EPL e AR Aof Esity. WS vHEte] AAl £4% W89

AE 7H= AFES] a7 olsf BFgd e AL
Qﬂ]ohﬂﬂ GA 7ol wRt Aot o] Foj kAl sieet: o
AE 7Hle HYES N HsS sttty AAlole olsiiA -
AeEo] BF gloxl Aol FolA o= AoE fldl aEe ¢
£ 3 ¢ gle A9E S 5 Stk 29aL Ao ES Bl
= 7 AUtk Al 7ke) A9
(inter-generation justice),520]] 2Jgt Eull7} EA|E= A& o] wliFo|th o]
2 FolA HFARE Rousseau] o] oJshH BE#o= THRUA]
o]e]o] Ao, 2 Bl ofH A s7] flsliAw A 1 Aoo]
IkptedRe AR etE, ARl ARR]A oA ABEA QlojoF gtk
ABIA okl SRR ofRE Z1Ejdt AAe] Thssittal sh] QA=
JERt e r AARstole A TG Y WPt FARHAl Tiss
AMA ARgjAof, o2 Holsd 4= vk BollA =oEofor T A
ot}

x2
2
>
o
i)
QL'
Ao
>
rir
2

~
o%
K1
o
B
i
o
2

2. BHIACIAARN| T oA HY

Rawlss POl AA=A tieAgLe] met Yl ARe A5
242 S4slr] o] disia A olsiFARt Alole] ERgolut @Al
AFEL o) AR o]RolA|i ol ofafaiAlR} Alole] Aol ofe}
gole] o] 2sle] 2Ae] AW ol Awols] wiEo|th,s)

51) AF3AICEA A ] 2Fodr}; =}Alo) A]-\:ﬂ— g Zog 9
OFAIA & AR A" AR, Folrt EedoR
Aol ok mlAdd’l A, mlEARtE IS 4}

52) Z+3= 136)9] 4 olst .

53) A5, & E=9| T2, 97|, Z= 82), 190-191%.

5ol A7)71% A, ASlA
R e PR
=
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oX,

2ol =kl Qlek o] daleA, 2k f4o] S55A| oY= 4
Soll= v ezo] 7AE Aol EAIE 4= ok TRAIRRQ t4
H2lof| gt AWk Fo= & Al stolAe] HetdEo] AR o] F=A <l
chit PHUS] Azl et HE o olsoltehE BE YA
o] olsfjetAle| 7]ofsl= Aol kst ARt o]Fold 4 Stk =& 1
9} 22 wfeRE )l Headeo] ofd ol QlojMe aaeut US4

= A 7HsAdo] e= Al Btk ey Ar)A B
0"7\1 ZIHe)o] EAEE BEASHE A= olsf|Eofof Sty gt 9
(balance)o] W= F7RAEOIA G Ao m Kol Zfofut FAIRE
TR AA 0] Qo] S 4 Qlths’d) Ry Ao 2
= A%l &3t ti<ru}l dAl(regularly rotating majority coalitions)o|2}1l 3}
Heh AR CERe] itk Y et ololA7lole 15
22t A7 & ¢ vk aauke] JEA o] e &Alo] [AHle]
ko] SHAdelo] Hle wf] vhrube] AP esA 7 4= Qe
ool ofsl BAEAG 1 ojSol © 2 4 gtk A gy 1
AL wEske RS ok WAsh tubl AL AuE Zge]
SJHALE e tieboRAlY] Biy] muSoe] Autslolo dirkso
Soll= 7felE9] P=oFAlo AFHA o Z ZA(impact)S 1A= S| FH o]

O

g
e

rlot
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o

54) Tocqueville2 Fth=9] A, & 7 1skal itk Alexis de Tocqueville, Democracy in
America, American Studies at The University of Virginia. (= De la démocratie en
Amérique I, Ist ed.). , at "tyranny of majority,: "n]=+o] & HIFZ A|ro] FH

oA 5 T vkt 22 Al=SY ool fEiske Aol oY
E} AEE 4~ ¢l s JorBE Gttt hitps:/fr.wikisource.org/wiki/De la_
d%C3%A9mocratie_en Am%C3%A9rique/%C3%89dition_1848. (&o] file); http://
xroads.virginia.edu/~HYPER/DETOC/home.html. (o] file).

55) Michael Bauermann, Majority without Morality? - why democratic decisions demand
ethical principles?, in "Ernesto Garzon Valdés ef al, The Future of Democracy,
Essays of the Tampere Club, Kustannus Oy Aamulchti, 2003,, 101,

56) Ibid., p. 101.
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slegslolo FIThSN AT EE TejE a7E Y8l Auw A=)
shfolts®

3. IStrEX =2t st HEE Rdt= HS

71 MicH Zte| EEet b

HI

ARRIAE A A ARRAFAIE o] %] ArAANE Ashe A —
o714 ArRlA R A A ofdE ol edE=

Ul — & AglAore] FAelo] Baglel WESHE AeldE AR F
e}

Rawls®] TZA5t A= Z](just savings principle), o] T3t =2o]= Y|

A} getsie] ool AL otk o] axE A 7t Fojol

57) Ibid., pp. 102-115, especially at p. 113Z.

58) E7L Aol W] B} agAor FFE = e AEE TR (public interest
goods)ztl AoJsl u, thFEo] Askr} ARl (private interest goods)?l Z-2 AJAF
o] Z1= wolu} Hro| Asle] Aulolch AR A AE(market system)o] AT
sl AuE Asl] uols|E siXwk el o] Folo] Awo| el o)o]
271 Hehe =3 Sdolsiidto] s f5%7] mizol7|: stk W ol=tal &)
Hete ©es] EAolsiaet HolE A=t Aol sfgitt. John O.
McGinnis and Michael B. Rappaport, Supermajority Rules as a Constitutional
Solution, 40 William & Mary Law Review, vol. 40 Issue 2, 1999, at pp. 376-377.
https://scholarship.law.wm.edu/wmlr/vol40/iss2/2. o215t APHER 23] APATH <
Heol tside Irted e los Tt aA st airsitte ol
Zdxez diFd gHbol| Qlth 1bid, at p. 402 et seqq. AE7ISTHFATA
(supermajority rules)o] HR=® Frh= =Aolch o] e ujxAdAet2] Rule
XX} 2= AdollA] o] fojR]i= R ofUtt. Ibid., at p. 405 et seqq.

59) olof thgt A==, Lukas Meyer, Intergenerational Justice, Stanford Encyclopedia
of Philosophy, 2015 #=. https://plato.stanford.edu/entries/justice-intergenerational/.
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BAL AB)E HRA ol oAl AElolo shurpe] BAZ et
U, ole A%t ol At 159 FiE ol Al 278 dukus
EFskn wefslor sl BAR Uehdeh o] Qlcke) Rawlst %
| ABAFERY] BAS TRAY W2} TARH Ao, & )
oA FREE 2t At A Bstel sk wene e T
A%, 0% Wi 2t AdZh A% oF & RS TFsior Bk T
HAL7E Rl GlolA] LA AAle] oAuke mAE 2L Al
th AZoR AN AR W mlehtel AR Bt sk o
ol7] wjiolck: TOlRe A%e) AN B AthE WAl WAL
2 5 gtk o] PSR S A2 Aefeks de
AE Py Fk obRE APt ol Aol 3HeAE w
Phgtell 2t Althe] Tl BAS wlehrle shAur e U
Aok 242 ekl Bk QAL BUSE Ao] Aed Aloly] R
A= 1A AR Gol sl itk o} gt
HzBol fAE A9 Hxol AE ALt Ao BE At o5 1
A Bk AZe] P Aetk A2pElo] ALE | S BE T AhE
oA £ Flolchao) TSk & 4 Qi AL AR Aolat Al &3t
E AR oIS GlojAlel o] A gl ool AR gt
& Aolth WA kg WlE diE BET S glon] MR T Al
o AFE 719 Aol TS S AR Aeeld AdE 2K
T wA) H6)

Rawls®] AZol2o] ojstel @Ath Holm Ahalo] Adhilyzte) 2
SPUSkE A3 B 2 Tl dAS Rt qleka Bojof o

o
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60) TS, = 220 TP, 97l Z4F 19), 158%,
61) A5l B= THOIR,, 215 20), 269%.
62) 5ol B= THOIR,, 23 20), 212%.
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=413 olof tisir= A7t FAHE 8l AS= st=Al ARE
ofBA & & Stk ool AZIE 4 Stk Ty TAYYEE &
doslE FESHA Elth= WA d-stoiA = oRl ofZel Al7lE
AR7} Qink 7T EAIETE o SEloA ERUESIEA], 2Eal Bl
2 ol =37} R WA Ao de o] oA 7F 171 wieoltk
rzzol& 1} THslo] Tojfto]&(obligation principle),& A2 ZLQa7)
oltf. elfol2e el Bt 43 BE Aejsls Agol B9 AL A3
delsis 790l Hla) ol Egglo] BAHoR EAISIAL £19] 7
AEZt efshels A9o] Blstol(only i) A W9 A AW AS
Aejele olfE Rt 4 et AL Ygow s o o714
JAENC] oFsh = TEAIZHA] 7l d(timeless sense),

ol rEele THEY SHAS YdpAY WA, S EUw, 19

che 9] AL 9l BYb Saw Ao [mlgel] ofu ueli Sl

4= Qltiwould at some time exist if act B were performed);z}
S oleheo) Te)3 Tuele) ol welis SHRl0] EAE 4 9
A A7l AT 4 AE 540 EAE ol A= A
| wjol] &3] 75l (merely possible),67) Z-S FEAl#] =
Hech e o BE AUAA gReke AL ohwo] 9

Ishlol ola) AjHolel sE] 3 ol T ebzle] AT A
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63) Lukas Meyer, Intergenerational Justice, Z}5= 59), at "4.4 Rawls’s Just Savings
Principle,, para. 2.

64) Ibid.

65) Gregory S. Kavka, The Paradox of Future Individuals, Philosophy & Public Affairs,
vol. 11 no. 2, 1982, at p. 95. http://faculty.smu.edu/jkazez/pap/kavka.pdf.

66) Ibid.

67) 2] Wold, ool Hste] TEAIE FF5E0] FHEA ohshs Aot
ZAY5F ¥Ql(exist only if the acts in question are not performed), 2] eJujolct. Ibid.,
at p. 98.
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Y SEOl 3 o] WAer AGAYRPICR AFEX] ofsh=
SHEE AR5 2 A|IRh) EEFEo] o|Fo|RA] ofd 4= itk 1
gjsto] ofi WHERte] thaf FHdshs ojo] IETE HAIRE Ao 5
29 3olghe 7S AETE SEATIA Y Bfele HESte] AEEA]
& 4 9len, 7ASTE A9l S8l MESe] 8E ok vk 1
olsl wajzIstgo] AR ohstgitizt JESte] MER AFY
HEQte] dgsts FelREe] HERtA A= 6llE U & e
o= FARIse] o #ElE e 4 gl Hok &
Hol el sigrittal ZPgsieei= HEQtelA st ei=
o] Falgk TaAs] Ths /g, ol olfE TAp|EEAd. 0] FEEeR
A =R YRS thE dol AR BfiEitke otk AR
FoA e BEE2FAS fleliAle LAY 579 39 IS 8k
5 Sk wEAdETE XX9 flddo]l sAske ol mimdHeHA o
A A9 FAolHtaL & = et oR7EAl oA iAol o]Fof
AR o Rt AL mR7ER| O] ARY wfiZolthes) 13t =0E it At
7re] Aele] 74,9k WRste] Locke= "obH{R|= ApA] A5 27T 4=
). o= A4l sl Fofoll sl <5EA] ofuRith,%) Rousseau
T 7 7RRIS] A= AE ALY AolHRE 5 Al o]fjofl= o
T 259 AHE AR dert gk AAEE AEEt $A= a7
HeliM= QARlES HE= AlthulcKin every generation) HAAS HrolE0|
At i 4= Sl Aol Qoo gk 70 ghar Wkl Gtk 2

ofsfo:

fu

9
2
rlr
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68) =3 xIsF o] Aol et Prk=ofe] thefx= W, EEFAT e, <l

Al 9] 4285, thIADALS], 2012; JAAET 9 429%, HRPHTALS], 2012 Zh2.
69) <Two Treatises of Government, Book II>>, Z}5= 16), at "Chapter I,, sect. 119.
70) <The Social Contract>, Z}5= 8), at "Book I, Chapter 4.,, para. 5.
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AR AR TAIH 2R SONHE 53k fdshke dtolle o Al
7 SEshe SHol e, AlelAoke metof Stk Aloke mEX] of
Uated oA RRgARIR Alofe] 5Ee iAok dht. HEAMA AL
sAIFo B oflf o] Eele A= e & Atk TefolEdt #
ool A o, Adiddie] 2Hes SoAe] orrady Ane dd
Ao gEgstar, AiAdie] Fefoll 5= ok A7 7t

29l =9 AoE s ofysiiE et SHiAHE A4 AldioflA o

€ FIE =ddeol sl TR XM o vkl AJE
e/l TLefRt Adeiehs @AsA 22 Aot ok

i
r>~l
ol
N

Locke?} Rousseau”} 9-2jol|A] Wt} ot He Fold7p? Ao ok
of AtgjAloell SFsIA| of sz od, Azt Adigefe] AldE %
Hote| 7428 7slel] 8l HollA Holr] Sl Tocis
we} o 2 5o ot 7@47} Fashche 49 Wire] Ao} Qo o
tete 183k 2ol= o] glomn thadl TkeZolE Ea Aol
Flofe] Feomy H*ow G Sleke ol lok A ek B
=°] FiAldis AdiAe] Fofe] 742 W] Yethal w=sHl= ofY
SS Zloltk A AMIxA TS Ao =flo] el HAMA
Aol A 2 Rt A ARAIARSC] s A= oYkl
A 22U, ARRAISF ole]e] AojE e FiAItY] % =8old=
ARIAFEARE O] e AMEAY 83t Zlolekal & & Qlrh

=HE 7RSS Akl dAE AT 5 A=l Rawlsd] TAS
ol % Al kS| Aol FAF Al Aol Bofshe st e

2 "Y3ls Al ASAE 4] ARt Y YEls =HoglE %
3}1A] &3lc): Parliament cannot bind its successors)y e WAZF FEE
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Wi oi‘é—@‘}fq Kl ;‘érﬂx—. UHE 7L Q7] wizolth F419]
s]9] o] AR oJIE &5 4 vk FH97t 2Hs] ool &
FIADARE, U= Aol ouTt fEAE AASHA] Y=thaT
£ A= 93|15 W(parliamentary supremacy)ol] thdt A|2Folc}. European
Communities Act 1972(F-H-aAH)o Q3 F=o] 35 ATH(European
Union: EU)2| gld=to] o] 11 A5 A8k AHiolM= sl 4
JIE A FEShe TIse A HAGE) =8 gl Al

RSk e, fRdtel B AR AHA 5 7HE Eopvoleis

71) William Blackstone, Together with additional notes and references by A Gentleman
of the New-York Bar, Commentaries upon the Laws of England, Book 1. Of the
Rights of Persons (1st ed., Oxford: Claredon Press, 1765), E. Duyckinck et al., 1827,
at "Section the third, Of the Laws of England, I, Secondly,, para. 9, [90]-[91]. ©]
oA A o Atk TE%‘% A=A fJellA] Ciceror= Atticusoﬂﬂl Hule 2k
A9} Aol FALYRRY] &8 Rojrelels Aokratgel dis) ATsE T4
£ s §lrk Cicero= eﬁi“/k: A2 ¥ O AHE A= 7130 AA o]
o] FAAA] ¥ thH|sh= FA| G AAE WA = AT Cum lex abrogatur,

illud ipsum abrogator, quo non eam abrogari oporteat. (When you repeal the law

itself, you at the same time repeal the prohibitory clause, which guards against such
repeal).).s https://books.google.co.kr/books?id=lxBo6zahhOoC&printsec=frontcover&hl=
ko&source=gbs ge summary r&cad=0#v=onepage&q&f=false.
F=ol EUoll 7Fyet 22 TaRE xgholgial By Golils o3le 9@"‘5
& Z7E 5 glen, TR Z3lE &5 e (el FESsANE &
A3 E &3 YHS sl okl H7RE Skar Qlth Pavel Stroilov, An
analysis of the legal aspects of the UK’s withdrawal from European Union under
English Constitutional law and EU law, Brexit Report No 2, Gerard Batten
MEP/EFDD GRoup, 2017, at "Consequences of the mismatch,, p. 9. F=+2] F-HA
3 2E)(A9] ‘Brexit’ )= o]t @At gt wisolch
73) fEATOl AMA J15e oke syl Sl 21 Fold SAATAMEU
constitutional treaty)©] 2005 France 3 Netherlands®] ®Hit= A|o] FAME R}
20074 2]2~EZoKLisbon Treaty)e] AH|Z2% ATt

72
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Zso] 3YP=e] F=of(conferral)’do]| &3t Aol FFFO2E= HA|E T
5B ‘Rloc’i TIACE —JQ—Zr:qoﬂ “HX]QL A P/]E}t =27 44

g

A

sfo] AgEls AAA AMA GBS AT oo FE
WS

4 =
NEREse BRAEE Zolehy ol ol FES FWANA Zuiolq

Dieeyt SISIFUUAS YT s S ofetat gl sl
£ 9 AL AR ol A Mtk 2L Guel )
ol Ailolt AR body) = 0519 MELS FAY FAst she e

\l

olo
e Aoz Ak F3} e AL Ygoz dhoky Agsia
L oleE AyornE O o5l ojWgt AT BsloNE We

]

i

74) Smzol A4z (A9 AW G Aske] BAL Sl o
ok (2% elalai) ofs) e ol ot 5498 wystr] Sl
xopo| BRIstSo] o3 Aol Solel Were] AA vhelAer W9 & 4= 9lek
zofoll ] elgto] Solx] ohlgt AREE BUTECIA Pt

75) Law Wales, The tension between the supremacy of EU law and Parliament’s

o
Y

continuing sovereignty, 2016, at Tlast paragraph,
https://law.gov.wales/constitution-government/how-welsh-laws-made/introduction-to-eur
opean-law/tension-eu-parliament/?lang=en#/constitution-government/how-welsh-laws-m
ade/introduction-to-european-law/tension-eu-parliament/?tab=overview&lang=en.
EUR 2] UKHHo] that £-9]of| 3s}lol=, ECJ Case 6/64 Costa v ENEL (1964. T3]
T HE ATE Rop xRt AHAE9 FAAA HE AlRstelglth),
Case 26/62 Van Gend en Loos v Nederlandse Administratie der Belastingen (1963).
FHTEAE S A HE Agstoltd w7HEdA oloe] HEE
Aol oIt A2 AAE A5 ch) 9 Factortame AVA(Factortame [ ~
Factortame V. “R_(Factortame Ltd) v Secretary of State for Transport’ in
Wikipedia) 3=
77) A. V. Dicey, Lectures Introductory to the Study of the Law of the Constitution (1
ed.). London: Macmillan, 1885, at "Lecture II. The Sovereignty of Parliament,, p.

76

=

36. https://archive.org/streamy/lecturesintrodu03dicegoog#page/n70/mode/2up.
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oX,

=)
i

S oolth @ olwgt oJBlz nEe] jalg 4T 4 ¢irk & 93
sleje] elalo] ols) WANAE FastEA EoES W AYT
. ® ojsle] g Me ol Wl o8] gaAo] BAFeIAE of
o = Amat WAl ek Al 7H WAt EEEcom B
oh O3 @9 WAl Wuls 2Eeel olck olsih vlee] ofsle

i)
4

o % © =
)

s WASHE FaslEA FelES W AT 5 Yok 2L o5l
PRl o] AEe o8)o] Pejo] A Aola mlHelslere] Aol
FhufsiA Qe Aoo] Wtk Holof 57 ujRolct. @ Wl

Lo
do

AL T s, HEIHETI FME Hd 23
HE gt AFAAE o]Ro 5= Q= AZIZE UNAATLT) o] o]
Fo]%] 72 Blackstoneo] F43l= "He] A|uli(rule of law),2] FF wiE

diHeAlR 2 o e TRl Mo Al 2ke F B9 Dicey

=
Aol 2] F o Hil Ycksh JTAY] S FASR NHY A,

78) “Parliamentary sovereignty” in Wikipedia, at "United Kingdom, History,

79) 9=+9] Dr. Bonham’s Case (Thomas Bonham v College of Physicians. 8 Co. Rep.
107)°l A Lord Cokes= "HgHRlo] 9o mefrl= &J3l9] gHle Fa= & 4= QL
th a1 AAELL Utk Dr. Bonham’s Case®) T)gt headnoteof| A A= o] gt
AR AR tfat 2)2o] MWes wrlEln 9lrkSteve Sheppard (edited),
The Selected Writings and Speeches of Sir Edward Coke, Volume 1, Indianapolis:
Liberty Fund, 2003, p. 264). https:/oll.libertyfund.org/titles/coke-selected-writings-of-
sir-edward-coke-vol-i—5. 259 ©|28+= R (Jackson) v Attorney General NARZ
< AZIE 2 AARE PESlof stk el SRk Qlal(Lord Hope: '2]3]9]
Yol ojwgt Algte w2z oflFirtals o o) wa 4= givk Faryew 1y
s F=ro) A JRFARRS - AgE L Qo) - JPEe] ZAAst
= Hol Auils -2 o] v she 3529 AuidAtelT). para. 104y), WS
F3Jste] AR APHAIARE o] RofX| ] AMelEo] Al Qlrh “Judicial review
in English law” in Wikipedia 2F%.

80) “Dr. Bonham’s Case” in Wikipedia, at "Later Impact,.

81) “Status in various jurisdictions” in Wikipedia, at "Status in various jurisdictions,
United Kingdom,.
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O|ERe omoli Wrh ARSI ok T<ghes EL @44 Yol
ZJHll(<thin> or formal rule of law),2} T<F74L> E= AX|F HY X

(<thick> or substantive rule of law), 7Jdo] 1A 0o]c}83) oJRE|QYE o]
Sl= A ASARE &S] Eith g WAl T3, BEst
of =9EXNt, TS =Ygl AR TR (flexible
constitution), @1 F=&H- WG QlojA IRkpThedo] g Holn
2 st B =9 =l FEEFsS| wiZolths)

82) Trule of law, 2} 73} Dicey2] <Law of the Constitution>, 2= 77), pp. 171-172
o A]&= De Tocqueville, (Buvres Complétes, vii, pp. 455-457& 2183} Qltt.:
MTocqueville®] A2 7P Esh B4l o2 Heo| Auj, £4, 2|124S 9= A=9
AARE £z AAskaL qlth

83) Li-ann Thio, Lex Rex or Rex Lex? Competing Conceptions of the Rule of Law in
Singapore, UCLA Pacific Basin Law Journal, 20 (1), 2002, at 2. &= https://www.
academia.edu/351950/ Lex Rex or Rex Lex Competing Conceptions of the Rule of
_Law_in Singapore . https://en.wikipedia.org/wiki/Rule of law_doctrine in Singapore.
2z, Jeremy Waldron, The Rule of Law, Stanford Encyclopedia of Philosophy, 2016,
at 5. Formal, Procedural and Substantive Requirements; &}oJ|4]+= "Formal, Procedural
and Substantive Requirements;ollAl= "gA1H,, TEXA,, TAAA, o A WHA A
HZ3kar th  https://plato.stanford.edu/entries/rule-of-law/. &2 “Rule of law
doctrine in Singapore” in Wikipedia ZF%.

84

=

“Parliament Sovereignty in the United Kingdom” in Wikipedia at "Core theory, ]| 4]
rolglra,wt piste] Tolgl Rk AAMY B os)e] PHREE Hestel
FYFZ PET = gk - T} PR BE AARE AE 4 91, 2
F A G5 TGN T S g Aol TR T T4 w4
ofygit, 2ha Awd Motk 7S A g% £ UA ofysith

85) FET TS A B AAE) UoNE SRS ATRE FHABT
Zl(rule-change rule)o]] thalj4] Blackstone®= 3]oj& o2 W1 Il Vikram David
Amar, Can the Senate Bind Itself So that Only a Supermajority Can Change Its
Rules? A Key Issue in the Controversial Filibuster Debate, FindLaw for Legal
Professional, 2013, at "Why Blackstone Would Have Hated the rule-change Rule?,:
Fct 7hes] wolabs, rie] Hgtolgh il olch(constant). oj= Y7L A
A PYHRS FEE Bl Al lojA] AHETE E9j9] Aoz wEHal Al
Lol A, 1o Alee [YERe] E3e o] Y2le fRigth e
o] HEIL EAT U VST A S BokeRE Atk A2 Ay duRE
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MEold 71EYESE
go| Mzt 4)(manner and form), & 3} %9@94 %uag AR
o= o] ojFofztks S o
A TN S A S, TSI o, ol
A HEE Aolcks Mot MBS Bal FUS Phke A

r?L'
L
e
2
;E
3
J;
9_
3
%

EW3] 9|33 v (slippery slope)2 o]11= Aot} 1A o] Aglo] .;(.xltq 73]
& 7 Amsiold A, o= iRt el °‘t”$—°ﬂ7ﬂ HEaeaede
Hdz]e 4= ukal 7P4ste{ R} olul oj®T) ¢ vold 4~ 9low, _T_(_;( B 7o
upel e @8k 2 gk FRAMAFAL ARIAL Bl A7)E WS 2~ Qi)

(effectively setting its rules in stone). LR T} T ypopzt == it} = HEOf off
3t AA9] NA(all amendments of all laws)ol QIA WHAXE Q8 4~ glom,
o|24 2|39 HE Eot BF Hjo A2 4= QIthy https:/supreme.findlaw.com/
legal-commentary/can-the-senate-bind-itself-so-that-only-a-supermajority-can-change-its

-rules.html.

86) <Law of the Constitution>, Z}5= 77), at "Lecture II ;,t pp. 40 et seqq.2l|4] Dicey
+ "I Y37t 22829 YIS AT 4 A=W 2he EAISE WEAA
=8} ‘il% ol

87) Jackson v. Attorney General [2005] UKHL 56 at [81] per Lord Steyn; Harris v.
Minister of the Interior 1952 (2) SA 428(A). “Parliament sovereignty” in Wikipedia,
at MUnited Kingdom, History, %}=. "manner and form,o]2}= 4]+ Colonial Laws
Validity Act 1865 (UK)(28 & 29 Vict., c. 65) A|5Zo|A Aoz AME QI R
Elliot, Rethinking Manner and Form: From Parliamentary Sovereignty to Constitutional
Values, Osgoode Hall L. J. 29, No. 2, 1991, p. 216, n. 1). http://digitalcommons.
osgoode.yorku.ca/ohlj/vol29/iss2/1.

88) W. L. Jennings, The Law and The Constitution, 4th ed., London: University of
London Press, 1952, at c. 4, pp. 147-149: T*9Q]*HZ=F(legal sovereignty)’o]&t T+
Spls S ol a7sH- Ao R ojust o] v A 4 gl st
& 7R3 Qlek AS olulsh 0|89 Mot % (Al 248 FHoln Al
429l A9, 1217 sgle] 2ela e, Lej3 1 95| Aol e AHEY
thal A EE 2l (rule)S HYo o) o] B A A|(this law itsel)S HAT 4=
L .F]LZ‘.% E3}eH= AoR \:ﬂ-o]»-——()] Zlo]t}. o] ul—o] Uhq.tt] ‘oltgza o]a]— o]+

290 ARl g WA S Aethe Ao] Tk We WA 4 e Jusa
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ng mlm 1o

Hglejshs U AglolA Adhd AT 7AE Zlo] HAT, Fl
59| QAo Arhd WS 7HA Esks ol Hol FAXA X¢)
AAA FBle Ao| Elof, olguataolet & 4= 9lrksy) o} @] &
ojsle] o17] A WA Hedolelo] WEo] AL A= ohat A

Aok gl Folelslel @5el He nu og@u FoHe WE
o o Aol 1 MBS FUBlINE T Ao HiFwlolof &
Che Sl FOIsIolE ek T s 44, P
MBS Folsls AAER] Arichedoleks BAHS WHoR 1 ¥

S Y WA AR B ThozRE Hold & o) HH—F_#Oﬂ
AR TP A, TR S WEels T4EA] gon] rojsl,

o o3| mEE QA b5l ARANS Atk ojng
7}e)A) oPUskaL TS AES MBS FHA| ohshs A oAU els
o] Trds, B ThkTAR ofasls 4120 el TolE A4le] A

o] Ao YA AAlol|l FEFE A= Hol xFE7] ot} - [o]7]A =
Ol= H(law) 9J3l= I Joll o8l %= HHT} FA o= ofudt e A
& 4 ke Aolt EoER: HD YA wEHolt 1911d S
(Parliament Act of 1911)3} #wc) T2} o5l= AAZ vttty o} vy}
HAS T SE oo ol Bl AU} Tuo] HAUC] BAHOR E
oSl Ae8 Aelshat AIE HAEA] oh Heks 2, A4l ot AR
2415 E(referendum)7} 0|20l 492 AlLshas T WADS AH A Hx
She ofual Wi AEOIA oh] Hrku lskglchn AbaskA [AA] 1
= AQAFIES A 4 & U= W2 giok I HAc)2 A Ao T W
(Act)o] B BFo|AY FEL 7R Eala Qloltin w8t 2 gl 3 Tkols
melol sl Al2o HhT SAS gAlsln ﬂo]nm R. Elliot, <Rethinking
Manner and Form>, Z}5= 87), p2230H/\1 zjel

Professor Hamish Gray: r4ﬂ7} FAxEE 4Q7]— QS B3 & 2 g AL g
oh; Y Bol & 4 gl Aol fivkd, 3= UHE Foll AT 4 gleS(hard
and fast) A4S T4 4 2cs Q7 A4S Fbhd oj)7) A £
o 4 e FEAE X]HE AR Febe et Ao] 2Rt <Rethinking
Manner and Form>, Z}55 87), p.215 (AAE QA83IA] b2 A "AZ,0f b4 Q&
st eh).

90) < Rethinking Manner and Form>>, Z} 87), p.215: T3 A| =& A ehst= v}

89

~
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ST FEIA FATh e AEHoR TYun F4,e B9

ST HES AR AT s 7HA] ofsiily] Y
Zolet. Folgle AMle] ASAE 43814 Rdtth Bk WAZE A9
stollAl FREENCHAE 7S EAE AT slolA =ofE ot

o gl 7lolat gL olefat gl

ARENo] T1EAES BAGH GBS AToR A4
sl 18] G FssiHe ARl EEEE AL ohx o2 93
Ae E T WeAe ez gk e fosl A9 ASAE T4
ShA) Btk e WA TR, AASHA ohUskes) e

o] &, IEu 7P FdE0IA R AR SollA WL Qe o= ¢
5 Xl i ‘?JES% WA #AZ oA ARE Ao o3 Fabe v
B g4 2Ae FEES KA Eackn mustele Bk gk S8 olgvt
otk Zeldt e O @rlolH 2e 4 gl wEA EAokle] suaolbasic
nesil Sfuto] o A2 e v, g Sof sl 4ol 3o
Y AASH: A9 T S Aok 2zl gl AYEnw, 2l §
A7 £k o giglo] st 23% Sl 1918 Eigt Slgel o
& Wik A9l AMe offolxx] Raith Aufshs RS sge] Aol
thae] auke ofch,
0 AgFY=L(“Britain’)o)| A 7}t Zdo] @ 7E A= 1979 Scotland H Wales©]|
A o]Folx] ECSF g FHo gy —[—ﬁ-_(devolutlon referendum)”} g5}t
Vernon Bogdanor, Would tougher voting rules have changed the Brexit result?,

L.

Support The Guardian, 2017, para. 3. http://www.theguardian.com/commentisfree
/2017/oct/10/brexit-eu-referendum-alan-duncan-supermajority-requirement-vote.
ro3]FE, kY] FaollAl UM Toll QlolA oA e R ket o]
Qo] Aopyio] PHIIEAE ofBIGlal A =YEHAE ofsilE AR, AA|
o= "rule of law, & Zx38k= Dicey’t "oJ3]= A9 AlSAE &5 Hglthy
= HAY HAste] =t AL Y7t AAR0 UVE AR 5 =k 2
AL HRE Qs HEHF 86) IR) T2 ol AT
92) <Democracy in America>, Z}5¢ 54), at "How the omnipotence of the majority
increases,: mlatollA] YRET} YAR= WS A astet QIEI) HlEbe HEE =
Wk AL Washe AL ok A= itk
0 o}2#| Vikram David Amar, Can the Senate Bind Itself?. 5= 85), at "Can An
Older Senate Majority Bind a Current Senate Majority?,: Q50 2 th7A 912

91
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St AE BlERt BAlRkRE WA R Y ojs Adsle FHodE

Fofwedt 4= gli=(inalienable), HFHS 7Hth= Aolckd Fojw Hatw 2}

93)

94)
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o AAIsH Lt wAle] tolA] TS FAE] i ARSEE Bes

FAHoI ANt BAIS okt Qlek. -+ Hlo R Al thiEe] HR
HeARe G&m 02 B2t ofuat o] SlolE AHlo] Ushe B
CRARES Bl AxhrAe] AURS AT ola, ThEEE 13 B
T itk AyzFsic) thoksl siM el eloA HHsHE tho] ARSo)A oduk
A2 QA BEUL —shfe] P ok dURIL e At EA B
(powen)& 7H1 31 QIck A& SJulRieh, 12w 2 FE] o) oj= YR
e}

o |

5
of wag Easlolgh AtEelel weldold dueke TR o4
o 67 E Q5= F2(67-votes-to-amend rule-change rule) 213}4]

E 2412 (filibuster rule) AFA|2] R4 Ao A2} v IR R ARt
FA|o]Z(political question doctrine)ol] B} = F2IWHFF2o]| sk
AR bl Uk oks FHAUL AWIAS T4 4 Rk A elulat
oh e BEPRNES AN FARAFAS AET 5 Aon, THE the
ChZ(simple majority. SolAre] Eekow Qlg Ao|n Arjrhed: absolute
majority elujghehol ela) AT %= ek - AERE B RAERTA
2 HAT 4= Qlr},y. WE FEo| iy Q] o|& Newton v Commissioners AFATHE
([1879] 100 US 548) 3=
Newton APARA, Zy3 92)ol|A] Justice Swayne> Hartford v Hartford Bridge
Company AFATHA([1850] 51 US 511)o4 2] Justice Wooddbury®] A A|(para. 62):
AR GA N S&she 32 et A5S sHx] ofshuA] 2E ¥
TS FAgho] glo] Teju tiFEe A i 2 RS AAR o] glo] Aol
g A7t AAF = vke 2AE ARt A2 AY 7FEsHA] gth e 98
selA] Thath o) skan itpara. 66): TBE FI9I5E 4187t A A
sl 9 A BT AUe W Ake ATk Felshs AE7E 71
5 SIE Aol oiet wA) 9 ARURT Belek R e Alelat 71
dAgE o g2 Hitolu o A2 @3S M= A2 ofth BE 93] o]
HollA] ghuis) EEa AMKS 1At ol AlEe] B A WedHew s,
. ol9 ke AT srgoleldd Aol
Akhil Reed Amar, America’s Unwritten Constitution, Z}5= 38): "H]Z <X(Britain)
2 s ARUY AREUE T BRI Gaolals o ARk FaL
93|15 Afolol|Ae] st Al thet 72 ofallE WHAIALITE 237t 9123
£ 15T £ glohs A2 I 7Rk (bedrock principle)o]t). TR A] ¢k
b oF=E7I5E 9] 3]%}%| HE](inalienable right of parliamentary self-government)=

rr



AU BAe ThgTie SATA et ZaEsiae g9y

e

7] A1) RjEato] FojA= oy T cKno man is his own judge)s= H
Ae olet ATAIS 7HA=dl9 o]&3 TA+= Blackstoneo| A HIREH
oh99) o] oA =atial sl L oleiet kelge] 7] wila pelg

95)

96)

Azrjo] HE Aolth AR HEE ‘F=TF 4= Qi E(inalienable)’ = A AL
of thet EIek ke 4 glom P Fo WA E7]o] olshrleh Bisich
HhE T AR gjZolrh (22 8RS B2 Rl Aola ¥E A e Ix

o ofat FZ5E): Google # A4S Fe ARYSolm Ko EATE A
of get.
< America’s Unwritten Constitution™>, Z}5= 38)of| A= 2k 71)9] Qg5 Hof Fo]
o}, "Blackstone 2] 7] 73} %’%}E} FA/B} g nj=t HERe] nj=ol
&9/ ol FohE A0 AEAC) giE ERdo] H = @oks FE et ojs)
SfHaL, 22]5te] FH=S] o/ X[ (Founders):> 3f119] O]3]S} 7 /2] SR} Af
o]S] #Ao) T3 Blackstone o] Ho}iix} SFRE H: “PLohs 939 AhE FlE
Sk HBA GRS FFEEo] kol giel 54 S E(intimately) F=3fH7 S}
Hof 9 ofr] HokE= Z9l7F? Blackstone©] dHFHE0) {9 5]50] FL5f=
oJ3jE] disf gLz Pl YA oft{s}r] gliEojr). 23] ofugt Fit Al
3] HAE YFpeoF k=7 o el Hjdf Blackstone> g2I5jrt: “2f glof
ol ofre] YRRE A [2) (the whole) & <310 & YT =)= bjA] k2]
ofFof= HEHT. 7k 4 e A8l #HAe ARY = Aok 21U V=Y
371 Ae] Aol ofEA A Eofok StTtE Feshe /A FAS HAT
T Y%, ol = A YfRlo] oFA A E ook =Tt FE&she AW
& ARE = rh(dE W FES R o3t ZFxREd),
John O. McGinnis and Michael B. Rappaport, The rights of legislators and the
wrongs of interpretation: A Further defense of the constitutionality of legislative
supermajority rules, 47 Duke Law Journal 327, 1997, at p. 345: TR E7}531 3F
22 ofajgt 7|RA - pxA A2G Gk 4 Qs o] Wulst o)A, T
A5S LTS Bo AR 5 ks AR A AL golsith AETH:
4% ol AN 5 ol FAE o] AHoE A bsslctn ool
= o7t mRlEks FRAES E1AA M| (a form of quasi-constitutive law)ilﬂ
WHslolo} itk g S WAFASI A Gt PAow 7 AL
it - THEAS] BE QR Aolol B5Ae Held Aselth Tt o]
& HEo] FolE NFTSAS B3 WS A5 Slo] ZRsstehd, ol ¥4l
Riel MG AR} Phoh W ol Sa717 A o) 7
< Blackstone 9 [9-7] AYEH]| it =4S AT 29 o8 Assel 9
°H Hi 2 QAEo] 2 mieof ol2Ft 7 EHAE YRR dtel| 2= A
a1 o] 2R QAT sl A9 2)5]e] Hrke] Yol it oo dgho
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oo 283 4 glev} 2k olck

v B3l /FHE5E okt AolE BEen 74
S AN AlSlshE, AL 5 2 e A4l Ao] AT Rules of its
Proceedings)S A3F 4= QITHAIIR A5A A28har FAS B A A4

e P ohsia k. Tolsle AAle] ASHE Ten Ha

eHe AP} viEeA HelE Bt glel oleid ATt UxE st
ek 2 GA A SATPEE JOH opscrs A2
e RS Mol S ok A Sl olge By A
A S T Sl MER Jptkasl S8 Adsl

=0 e
X ki glrke A ojulsith. 2o Auade] MuTEANS A

N5kA] ot Qleks Zlo] TEQINe] Frish FUURS AR o7t
g Ae] stolok Btk - o] Wk MEAIge] Mk Aastcho

Rousseau®] 42 whe} FopuleTiezl, & 9154 gelo] Aoppiow
AEsH) oS = QITHe 20w WolSel® Hi A7k 1% mo}
A oh Erh TR, TREE,S WS oy mioldh
Jejw TTETR, ) BE180] RS ot njalrl hEThedA
w2t driedAEe] Yek Fdia Aldels] el @y AAlelA 7}
FoAS sk 498 TAMOR AASRAE oS B9 1S
o] mQlE S ohT AL JhETedel Balg AN S
sfojo} Stk Zlo] UBkAolm) Madisone AYHEAR FAIRE 715

F

I‘Il‘

2 EPASIE RS 4 WALl B 4 gtk

97) ehsialgiolAle] SHBAGIZ ABE A6 el ABASE A2, dEFel
AREHPALR SRE HES | gt AHAATE A2d) SollA 38 2 ol
HdE |

98) <The Social Contract>, Z}5= 8), at "Book IV, 2.,, para. 8, &oju}dd [11].

99) United States v. Ballin, 144 US 1 (1892): 'o|3|x|o] Qulstzle [EA|A=RS:
(quorum)®] ol S| TpuIeTke] W9 ojsAle] Wl Hekit] ik o3

Ao} Blgo] o] FolA % WA A (organic act) TFFE0] HHA AXS 43
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TaY ] 279} T ted 2l HiRt SaddsiA o) A

e BRIt 4 7]oldjop ghk1)

Locke®] Toli = Hokg Eal| AAle] Aot FAIE 753t 4
Qith 2he WAL AlslAeke] Al that F(T4e] Aol
ZYLEA ) Helrh Aushs Aol ApEiAck Pelstola H8wA] of
sk e, Aok el Qlotd AliAIThel Sl e BE
3o ofmjgiey. Aglejslel Folojsle] YA TFEARKsuccessor), 2He
o] A ol FlEe] sl oFle] dage AT B,
ARB)ACE YA Aol Soll Felejsle] ATE Asie 4 ol AR
Agaa oh ik elojsiel AHglejs] Alolos Akl st &
A 5 Qe mBLA HeloE 489 o7} §l7] whEolc.

L

& A5 AlQJstales o] #FA2 ®E Althell lejA o] ol - A
ofl= 2ol thgt Algte] AR o=t} dtprhd A A2 «IQZ%H o]
3 gicks el T2 (organic act), & FUEN,S Wkt Dan T. Coenen,
The Original Case against Congressional Supermajority Voting Rules, Northwestern
University Law Review, Vol. 106, No. 3, at p. 1118.
100) James Madison, Objection That The Number of Members Will Not Be Augmented
as the Progress of Population Demands Considered, Federalist No. 58, 1788, para.
2: THESE TRgThE olAe) Zlo] aTEloigiths WSl gtk T oY
A2 HE ofH o] 50| ¢gle FE YUrHs Fe HRIsh] ofch Fkpris: of
A9l 0] e Sek olafuiAll thek F7bAeL Wk, Fskn wael 2
SOl el et AbHRl AofEelgls = ik 2y olef’l eSS i)
Aol o SHEC s YrHoh Fu dubHl Ho] =L W Al
4, AS4 2HAEY FE 8tke Be A0l oA, AfrEE XY 2&
HHo] FHHYY thps o ol AuiskR] £ Holtk. A8 oA doid
Zlott. ’ojz £o] Exé??} BER AdErhd, olsjuAE e A F
SEHE % Yol W Yo rRE HUES Adstedl oA, Be F
FRell QolAl ol d Aol A Rt WES ool oA, 2T EAE o83t

= hy

_11)1

= Zo]t}h.s https://www.congress.gov/resources/display/content/The+Federalist+
Papers#TheFederalistPapers-58.
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ot 718t ZM=ot 71Xl 2

Carl Schmitt= "4e] 7|23k SHEAIet A7 o RS Hlojule
3N Aotk A wste] [(75%) ol etk ] ofge
AP e AA, WA et BAE WEZS Sdeie Ay
76204 FFHE 380) 2 ool Fojeh St IETE)
of Wastrhzd] glrh 7 <EEH(Sicherung)>0] REE WEOALS 93]
SINALE ZH4o] ofuat 663} 23 HAES} ZHstelof githzd] gick. At
=4 Aol= 159} 2/3 wilEot) ko Hoks wl= T1A 159} 2/3
olghz FHQl (765 Aeloll EBIAIRL, o] AfolE SHlA 2SAl AHA
of gAY B TRk avE ¥= A Weph Axlole A4
Agho] AT (77%) BAHARPEA ol HHZQl #=2 oy o]
BYElE, AUER] BEE, WRH WO oy A= wA YA gk
TAoAe] T Tt el fEAdes o Fil FoRe AF
olgfar Alelshe 2, 98wo] 2We Blrfsh AU Bt RS ohyeta
ZHos [4H9 BYES AMSIE 1A o chanke mefsle]] 3
Aok A2 TIoPER V)0t e #3Y Aotk (98%) etk 5
W5k oA @ Ay HUlslofo Stk @t WIFEo] fleE|e A HYS
= Qlrh Aol QM. oY w=elRe v Tt O 85 AEe)
Bhe 2l A EATOIA AT AgH - 71eH T Holck, 9
Ao wFFep} tun A FAL e BrlEskm A 74

Shth= Zlolth Q3] HFg=oj: niizixjelt). (99%) dethpd® A
%

WA AR 4 gl RS EAdiths 2 vhe 9oy Qget e
e WA ol SPARINAS thpde] M AUALHES AN ol
HolM7 17k 1 tie] el W8 - Al Eohe 2 ek

101) 718 HUlE AL, AEF $7, FRT AFY, AAL] T 033, EAET
Z, 2015 (Carl Schmitt, Legalitit und Legitimitit, 7th ed., 2005).
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€ =9E F g ke A9 Ao B VT EA

7} 7P uFEele] tie $AA Zwe st gk
2l 7ISC TRl HIXIEA

e d s Bt S HEY sk A =909 AAY
etk PHE Aol MESR Arole Tt atde] wAls HAH
B0l ofsteiof 37| mie] =Ejelld wHAE ol ddrial szl Hx|et
< e 75l dvdelRle 2APE deth =8 HAZA7E 2419
HENM 7Hetrds 8ske Aol AuAIths 4ollM vsRt Ao
ol ToJ3le Ao ASAE S Edtthe HAZE BAIEA
ofshy] wiZol FAHerE thEggel ARde BAsHE ot
g SHol & = AR HARERE AlEdel eI FAE WAl
Al e 7 (itk 2Elske] HiE®e] AR, AR il
HEdolRRL sirfRlE ARHYAR Qs Ao e =9]e ARl
< WEFol FEsA =219 ditel Alss 7ske Zlo7] wiEel —&
A AR AR EAIME AN A9z ofsf HMESE FAS H Ao
sttt —, Fagtal 4T 7RsAel ok Ae7HA T ueEtgol
=2]oM HR|7|2 A= Y HZXHES | sl AF-Ho] YAkE A7
A 2eld v Qirk olef 2Rl qiHol wElel AR s
role HAE Aol Higt disge] Aol ZAEA oy
wizoll, =2le] HAdontor 42 fzle A "ok

A =o7h olFoAlE Hiide] MEClE 2rRfAClE HAE %t
Aot 7k trdol dstoiof sherk, IRkprAR £ 2 o
oh @Al MEolFaL siEEke Hx 22| IRkrtEo] 8=
drole "Ewe] a9 dite] FEsA Alse 7l
9t Ao obd7t ghe AR E Zlolt: olet g TEtrat

|

i

X
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Aol FhETheze] aTELYE Brsia o8t WAE WAlS FhETh
47} ohd shiierieR w4 - odsle 9Tt A 4 Ak 1 A 9
Ae SESITL Holok & AR} s EAL AZIEE e Bl
. AE7 AT AT ojslld WA oS tiEdel Eilzl
Betol ojs] ARAL WA A7t Bedom SlEx] ofsis 4
slolA] FhETaTAe Ao TiEreae avels 49 Ast

ol ohis] A, wolehn @ 4 otk i} mEve ge
He-go] o]2olxl SeuelaE Shs| kolat A} ok EAlo]
RS WMo} AlETeATAe dAdel o] B o] 2
woldal Ao FETiedo] WAELE, ol rHAH, 02 Ay|Es
2Alolt}. ol SW AT Rule XXUS #x|, S-2luziolx]
ra)d21ERo] et AR AN Rule XXIZF Ashs @3 EE a4
xsho] a7sks WA — EREAdourg S Tt AAE et — 2
w whjop shuipe] AP} Al ules E@Ale] Aol
27515 GAle] aet WA EofskAl ohatth mlFelqe] ol w
5 Tojsle Ao ASAE Ak Rathis BAE FH0R AR
7] whol}.

BEER 7}%447@4 A FALE Blackstone®] 10| ESmuE ]
B W ojg)o] MBS [FYU0HIE TEEA] Btk we e
shierieo] Aol 9AH Feeki B rkis) eyl

_L & rlr ol u:_m_

J;

102) <Commentaries on the Laws of England™>, Z}<¢ 71), at "Introduction. Section III.
Of the Laws of England,, [90], p. 62, para. 9.
103) <America’s Unwritten Constitution™>, Z}=¢ 38)2] LA zI= 94)9] o|gig)A]] HAE
2z
O John O. McGuinnis & Michael B. Rappaport, The Constitutionality of Legislative
Supermajority Requirements: A Defense, Yale Law Journal, Vol. 105 Issue 2,
1995, at p. 505: "AHAYASE WEH oSS & A A vITje] A7
gl ok WUARAES A5 A olshE wsitha Molo} Fitt. Blackstone ©f

242



)

iu)
>
i
i
N

20] 279} Tt d ARl diRt SadWsiAe] 394

U= FEA—RE A dTY] dd2 ook Fde ARleAl
Aot 2wz F=BEZ] AAske A2, S5 ZAlEel disiM=

L
o] FARH gtk A MET ), SN2 WFS 2HSH:

% 3

A& ofr}. nielle] Wge BAL 7 ua o] gele] Fad 4
e P 5 Qo] gl o] ofjel, S INE(We the People)
o Aeo ojalse e 4 Qi WS VAl Aol FE AL vl

K
s

A=rfol| Sk 133t =5o] ©hA Blackstoneo] AlEFsIAE it &
gHog o]ojz] Molrt. 9] QulEe] dAY Aol Hhe: F=
ek itk Holl digt olwat A5 gl 2747t E4fiA of
7] wj&Eolct UHAIS] BHEA(legislative equality)> $IHFE-S ZH| 9]
FANES FholA] Bk S WIS S o]z, RTA SR
=75 WEEA] Blackstoneol| 4] 18 H o= globs Y%= Qlck 22jat 9
Bl T AR Ao] Trko] ol AZE A
TkptheolA| 7t d 8 S FEAZ= QuollA yhtetE ol
Ay Rolehs oulehd WEQE Firo] W i tAt2] Y] FEs W
Ao dholgd - us S5 Au7t /S o oL, ol
2L stejete ZAIEAE 2 ZlofHh109)

F589] 3 Aol Eele AHYANFA Rule XXM #Este] T4
AR 287} Tl ofsf 522 3 qfAlo] HA|EA] Fehes 7| EskiT]Eh
= AHorE HAGH] HsH & 4 gledehes o] 9 Rl
of. detrde] ofsf ods] 52 3 A2lE HAY 4 qlok srr 2t
HkptkerE A = Qe 5E9 3 Al Agske diAlel o7t s&

T o e
o o fo
jus)

;

A Adstar ek -+ https://digitalcommons.law.yale.edu/ylj/vol105/iss2/4.
104) Vikram David Amar, Can the Senate Bind Itself?. Z}5= 85), at "Does Blackstone’s
View Apply in America, Too?,
105) John O. McGuinnis & Michael B. Rappaport, The Constitutionality of Legislative
Supermajority Requirements, Z}5= 103), at p. 491 =
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o 3 AT W 58 3 FALS HAs] e AFUSES o
s EumAFAe Agstartn sheekE, oled Wt HATHL
ST 5EO) 3 AL XS 2 Welst 2 ol sk

3 72 K] SelA BT ST ) SR 3 e
s Aol BN 4 itk olud WS AT Btk
< WA 918 o

AAF2E SHE WL XA ek olzjgt &
Sl AR i) ot HxRRE A
olek. AAEl #x7F2 nsulated repeal ruleolei H-& 4= gld, ofsj
A HAFH B sE0] 3 72 Gt AiETeARe oAyt w7
5 4 ok Ak, Hoh AR ANFES AT SE e Aol
et WEE F FAe] BES Hofsl] 913 FolE AATAL gt
A oraL olek. o) wed #yAlel BARA 74 HAsaA) sl o
5lo] ol Eﬂ%’%% uhere) = gir100 o]s] 7+ gle] exspalel] i
NIIEE dRE AFTGAS PR SIS 7 glo) TRk
o Sl A8 4 oo A% Folshn ek AL 7} fle] sk
£ o2 sga ohsls %ol Melujzlr|u]

\ i)

._entrenchment)107)

106) Ibid., at "B. The Constitution Prohibits the House from Requiring a Supermajority

to Repeal a Rule,, pp. 503-504.

0 Dan T. Coenen, The Original Case against Congressional Supermajority Voting
Rules, 2} 99), pp. 1111- 1201]/\‘]L McGuinnis@} Rappaport®] F42 478 &
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[Abstract]

The social contract theories provide the clues about the decision-making
forms such as unanimity, bare majority and qualified majority. The main
discussion of this essay is about the unavoidability of constitutional restrictive
interpretation of the ground provision on qualified majority i.e., the Article
49 of the Constitution. Without such restrictive interpretation, the qualified
majority system inevitably collides with the proposition of fParliament cannot
bind its successors;. The National Assembly constituted through the general
election enjoys the full and intact powers conferred by the Constitution. Such
powers cannot be violated even by the prior Assembly.

The Article 49 is the ground provision on the qualified majority. Korea is
an almost unique country admitting the introduction of qualified majority
through the statute laws. Furthermore, the bills scheduled for voting are not
confined to the statute bills. A lot of non-statute bills are submitted making
use of the said Article. The effect of the predecessor Assembly’s resolution
on the non-statute bills has presumably indirect force on the successor
Assemblies. If the successor Assemblies do not wish to accommodate the
force of the predecessor Assembly’s resolution, they can neglect the force
even without adopting opposing resolutions. In this meaning, the force of any
resolution reaches only to the end of the Assembly of the day. With the
statute bills unrelated to qualified majority, no reference is necessary to the
binding force, as the successor Assemblies can amend or repeal the
qualified-majority-related bills in accordance with the majority rule.

Nevertheless, the binding force of the statute laws concerning qualified
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majority influences on the successor Assemblies, if we cannot root out the
unconstitutionality through restrictive interpretation. Such problem does not
arise in the countries the constitutions of which do not admit the introduction
of qualified majority. With this construction, even where qualified majority is
prescribed by the prior Assembly as necessary for repealing the qualified
majority provision, successor Assemblies can repeal by the bare majority.

And such repeal should not be the subject of presidential veto.
Key words

social contract, veil of ignorance, unanimity, principle of majority rule,

qualified majority, golden rule, "Parliament cannot bind its successors,
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