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[Abstract]

Korean politics today has many problems. Korean youths are feeling a
deep sense of despair over harsh reality, calling their country ‘Hell Joseon’.
Korea's social conflict index is very high at 10th place among 35 OECD
countries (as of 2017), while its social conflict management index is at 27th
place. Despite this situation, Korean politicians have failed to show their
ability or willingness to actively resolve the problems.

The Constitutional adjudication is basically judicial action and it has the
functional limitations stemming from its judicial nature. It, however,
ultimately resolves social disputes and contributes to social integration by
presenting final value judgments and directions to constitutional disputes
through the interpretation of the Constitution, a political norm. The
Constitutional Court of Korea has properly played the role of social
integration in many issues that have caused serious conflicts in Korean
society. Examples of social conflict resolution include the case on the extra
points conferred on discharged soldiers, the family headship (‘ioju’) system,
the monopoly of massage therapists by visually impaired, the confiscation of
property awarded for pro-Japanese-occupation collaboration, presidential
emergency decrees and the case of adultery. Examples of major political
conflicts include the case on the relocation of the capital, the competence
dispute of the media law, the dissolution of the Unified Progressive Party, the
so-called National Assembly advancement act, and the cases on presidential
impeachment. In many cases, politicians show competitive populism, bias and

extreme confrontation(the dysfunction of political process and power), making
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political issues and conflicts into extremely crippled states, and then repeat
the action of leaving the settlement to the judiciary branch (the excessive
judicialization of politics). This leads to the politicization or weakening of the
trust of the judiciary, eventually creating a vicious cycle of weakening and
damaging the constitutional system and the crisis of the national community.

In this complex crisis, the Constitutional Court, which has the duty of
realizing the superiority of the Constitution and protecting the Constitution,
must firmly maintain political neutrality and keep independence, and
thoroughly implement constitutional values. Otherwise, the ultimate social
integration and national unity that the people including interested persons can
accept cannot be achieved. Social conflicts are often associated with the
distribution of social and economic interests. Therefore, for the protection of
the socially disadvantaged and the minority, it is necessary to actively realize
socio-economic rights and strengthen practical guarantees for socio-economic
rights. Political disputes and conflicts can lead to enormous social costs and
irrecoverable damages if a timely resolution is missed, so the introduction of
an abstract judicial review of statutes should be positively considered.

In conclusion, in the contemporary information society of the 21st century,
where all kinds of conflicts and risks have become common, the Constitution
should play a more active role for the safety and prosperity of the national
community. The constitution of the 21st century, based on the 19th modern
constitutionalism and the constitution of the 20th century social welfare state,
should go a step further and become the “fundamental value order or
strategic infrastructure that promises human dignity and co-prosperity” (the
21st century ‘Social Integration State’ Constitution). Through more active

constitutional interpretation, the Constitutional Court should actively use the
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Constitution as a goal and means of resolving conflicts and as a framework
for value judgments. At the same time, the Constitutional Court should serve
as a compass for social integration by providing more specific, active, and
consistent directions to the politics and the state power agencies. Of course,
this role of the Constitutional Court should not be a leading role in light of
the functional limitations of the judiciary, but rather an inducing and
encouraging role in helping the National Assembly and the Executive fulfill

the central function of social integration.

Key words
Korean Politics, Social Conflict, Constitutional Adjudication, Judicial Action,
Social Integration, Socio-economic Rights, Abstract Judicial Review of

Statutes
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[Abstract]

VCA is relatively clear in its idea, but open in its condition and
contents. This characteristics resulted in its disconformity between idea and
institutions in last decades. This again lies primarily in the immatureness
of its theory and system. Consequently the political character has been
strengthened, whereas impact of theory and system weakened. Additionally
the field of scientific discussion about was restricted. This article aims
critically to analyse the decisions concerning VCA in order to get the
minimum criteria for the systematic formation of VCA. For the purpose
internal homogeneity and external heterogeneity and its system in the
state's liability act are described. Then VCA is aligned in the constitutional
structure, which can be applied as judging standards. Based on this
constitutional framework the decisions are sorted according to the themes,
and evaluated the controversial issues. It is anticipated to deliver the

standards for the formation and constitutional review in this field.
Key words

veterans compensation act, constitutional review, state's liability act, progressive

realization of equality, additional points
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Az A 5789 A4fihe] mgEl sz szt 17909 QR4
A1 (Déclaration des droits de I'homme et du citoyen) o4& wWx]A| =}
Soloaliz 183140] AHE 5o s By A8LE Fol Al4le] ]
9 2 ZK(briefgeheimnis)S HA|SFTE 1849 ZZo|AFW A|142FE=12)
Moz Aol 7EAS HASHL A AR AR Al el ARt
MRS HE] Aokes 3F3iH: ofuf, ‘Briefgeheimnis’2] oJu|7} A= o]
Qo] F5 7ol disiA= WA ARE S ke e B9 siAEel
A dAs] ARRSETE 191999] Blojut2 Fot= AR A1172=13 ©]
£ £99] Agshas] A=l gk 41419] v (Postgeheimnis) 2} 71E}S]
7 71l gt AAle] Bl (Briefgeheimnisye 2okl e SE0lL
KR} A3} S £33 v B S (Telegraph-und Fernsprechgeheimnis)’ S
Wee sl 2ojd ouje] B4 HjY WE AdS Fs How B 4
itk o]F 194999 =AU AuFSH(Grundgesetz) AH|10Z+= ‘Telegraph-und
Fernsprechgeheimnis’ & ‘Fernmeldege- heimnis’ 24 HF-S 3 U182 37
e gk
o7 Zesolx e Sl ohdE @A PelzAel B
HE 2 o]% fRo] IS, AAIIEAA #ut okt Syl Ui
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e

11) La libre communication des pensées et des opinions est un des droits les plus précieux
de I'homme: tout citoyen peut donc parler, écrire, imprimer librement, sauf a répondre
de l'abus de cette liberté dans les cas déterminés par la loi. AZf1} 9] A2 A}-G=2-&
GAAFE Qe Tel F AV 25T W F shteltk WlH 3 A9E A
OBl BE ANIS AGEA Wela 27 ER3 4 9l

12) Das Briefgeheimnif} ist gewdhrleistet.Die bei strafgerichtlichen Untersuchungen und in
Kriegsfillen nothwendigen Beschrankungen sind durch die Gesetzgebung festzustellen.

13) Das Briefgeheimnis sowie das Post-, Telegraphen- und Fernsprechgeheimnis sind
unverletzlich. Ausnahmen konnen nur durch Reichsgesetz zugelassen werden.
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2. Zajo|u{AlAD Q12

18880 Z2|(Thomas Cooley)TAk= #2022 oAl HZE 7lQle
2 )& AT (the right of the individual to be let alone)=ZA] AH3}T}.
e} olefgl EaloluAAS E7lo] HrIE FES wx] Folir) 1890
H &J(Charles Warren)z} Egit}o]2A(Louis D. Brandeis)”} ‘The Right to
Privacy’gh= A EQ =FoA ‘E2 @AZ A (The Right to be let
Alone) = 7IE3Ret $, Zefo|HA7) shuke] §2 He] Jigez getst
Al 53 Aoz Hi= Ho] Mot

A T dse] wER Al A7 e ® S - wlaEE A
Ml A" d9e Mokt YRl Bilivtole FEjHAe] &2 QL

14) Kaplan, John. “Search and Seizure: A No-Man's Land in the Criminal Law.” California
Law Review 49, no. 3 (1961) 2=,

15) The right of the people to be secure in their persons, houses, papers, and effects, against

unreasonable searches and seizures, shall not be violated, and no Warrants shall issue,
but upon probable cause, supported by Oath or affirmation, and particularly describing
the place to be searched, and the persons or things to be seized.
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THORRE 5o Ao wel BEE o]o] wlop ZejolmAlof gt
a7k =r33e1e] g Ftxol 23E= ZAlolw, weba S| <
A7b Hopa Ak of2let iy} Hlivjo]=o] ZejolHAlE Al
£ A AES k= SN 7kl Z2A(Prosser) wpth =
1960l0] =58 Falo] majoluixle] g D AARI APl Sk
= 7l(Public Disclosure of Private Facts) @ 352 2921354 dl= Y
(False Light in the Public Eye) @ A% = &AM Y& (Misappropriation
of Name or Likeness) @ A& Jofo] 2 (Intrusion upon Solitude or
Seclusion) &= U=r=SIth o] F ARAQl AR O] Fok =
ofe] #hof qlo] &AL AR} o]YF ol TR Aotk oAM=
HazE FR1Q 9Lk FRlo] ofd A5 FEste], Hak 9 B
U 359 B tiel Aol 25Y AW B Aol ofn] ¥
of F7MEel § ol AR B oflnt golslAl A Hk= el 53}
Rk &, 9aro) A HEE B 359 gdRet dE - =Y
Aol ZASt] ZefolHA] Y7k IR ek=the Zlolth10

Al 2 ZefolHAZE HgHAel dejolEz el o3 AS
Harh Aokl Hpar, el E9 flol: Al A2 =8 = o4 AL
Gl

of T AL T B 4 Ytk FAYCHE YolA wA] Zefo)

16) ATH, “tlAE nlco] $ walo] W Aelgn A 24U W zEe] Be,
mjcloje} 12, AB3A A1, 1047,
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FE 7i1e) FoS Hoshed H&o] USAthH 2xo] ZejolHAlH O]
2 AH FARRE Q1o & HEskal olF sAasty] flste] &

Yool LAk sl Hade AR 2ol

1965 wl= A% i oflA] 71 &A1e] wjQof AMES ARtsh= ¥
7 FHS owst A& A intimate decision)’ S df|2|= QT 02 THA|FHA
(Griswold 2)17) Zelo|HA| Y-S Hthe] AR AAIGON Zalo|HA|
Ho| A K5 H= HP= ‘?zfxdﬁ}ﬂ] Ft} 0|5 1974dof AgH
SZefo|HAH(Privacy Act of 1974)0]l4] “Zefo|HA| AL ml= SHof o3
HE = JiQ1Aolar 7|24l Hejoleh eiar WARRO =18 FRAT <l
AHOoZ QIoTh

SHH, oA A2Af AlA tido] Bt 5 o] o] vz Aol old
= e Aof disf ¥t 14 e EFokL HAdoF & dad
= 2R o4 94 THRIE A=A Aol wrgstar =7t HE
AA S A 7= etarAl shivk o] gk uiF oA AEE 194949
SUAYFSl 712 Al AENY 5 B B vy
710 7P 583 oFE PAISHAA A2z ARE B Abgo] L ¢l
Ae AEA wEd He(gek <l
Zh=tpar sk e]al o] YREA 1AM &Kol Feds] ZefolH
o] EZHEtal Hyjth
Ao A A AEa Yejel Aol digt Msh= Qe Ak

IS

b

2
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24, allgemeine Personlichkeitsrecht)

2> i
)

iy

17) Griswold v. Connecticut, 381 U.S. 479 (1965)

18) Pub. L. 93-579, §2, Dec. 31, 1974, 88 Stat. 1896, provided that: ‘‘(a) The Congress
finds that- (4) the right to privacy is a personal and fundamental right protected by
the Constitution of the United States; and
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TE 228 24T 4 Y AR Ea0 198310 49 AlAA AR
oA X 27| ZAZJH(informationelles Selbstbestimmungsrecht) ©.= H-A]
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MIARBL 71%e] wdzt 7] ehst Adoldh fd3 vlolxe
ddo] ARPHOR AAPRE ST FREA 7]40] EYEWA A
QAAM AMgT} o] WAL XA Helth ofd Y=ol that Hae A
sl 27] 8= olelo] fER AMEL ATl AR} dEEX
FES BoEldr of Bdw 2w AR AR o] WAL 7}
A7 Eodek 19739 A9JElolN g o] (Datalagen)yS AL
u]stel At 19741d0] Zeto] B A (Privacy Act of 1974)& A3kt
1980 OECDE Zefoluja] m% 9 Aol 244 S50 wet A3

=4

19) BVerfGE 39, 1 at 43; BVerfGE 60, 123 at 134.

20) Blanca Rodriguez Ruiz, “Privacy in Telecommunications: A European and an American
Approach” 364.

21) BVerfGE 65, 1 at 68-9(A|21-&: S. Simitis, Reviewing Privacy in an Information
Society 135 University of Pennsylvania L.R. 707, 734 (1987)).
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HE

(Guidelines on the Protection of Privacy and Transborder Flow of Personal
Data) A3 o™ 7HAFE 2E Al =9 27]ols 2= WAl
oF #ot2] Apolof up} sZefolmAel IR Tigol A= EAE] AU
t}.22)

AAFEEZ| Qlof & 11 555 F=3t FHAHEU)= 19814 7}
QIgme] AEHeel wlst ARle] HEo] ¥ FoKConvention for the
Protection of Individuals with regards to Automatic Processing of Personal
Data) 1995 7}l A1) H2jo} Apqme S50 Tt IR w5

(Directive of the European Parliament of individuals with regard to the

processing of personal data and on the free movement of such data, 95/
46/EC)= AIgsIoAtt. olui7tA| k= szeto]H A (privacy)2t 71117 = (personal
data) 2 0] AMglo] iel TAZE WHBA| erokehad 2000 el
ZOKTreaty of Lisbon)2] &= EU 7|E2H&o| 2 142 724 H
of we} 7jelA R X & H(the right to the protection of personal data)> H
29 7|1Ed Y= BAEQItE2 2016 7 H R S H(General Data
Protection Regulation, GDPR)2- A|A5te] Zfo|HAIS vjAS}IL 7l A R
e Agsieich

s, FAAHUNE 19909 ReIskR Al gnnile] 780 Ut
Z]Z(Guideline for the regulation of computerized personal data files)S &

EoFGT. 7EH o= FHQI H (personal data) A2|of 3t 2| FJoln ZHS

22) AU, A MNERRERERVERD TARIFTTI(20205E58 3 1), 479,

23) Whereas the difference in levels of protection of the rights and freedoms of individuals,
notably the right to privacy, with regard to the processing of personal data afforded
in the Member States may prevent the transmission of such data from the territory
of one Member State to that of another Member State;

24) European Union Agency for Fundamental Rights, “Handbook on Europeandata protection
law”, 2014, 39.
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25) A. PRINCIPLES CONCERNING THE MINIMUM GUARANTEES THAT SHOULD
BE PROVIDED IN NATIONAL LEGISLATIONS, 9. Transborder data flows When
the legislation of two or more countries concerned by a transborder data flow offers
comparable safeguards for the protection of privacy, information should be able to
circulate as freely as inside each of the territories concerned. If there are no reciprocal
safeguards, limitations on such circulation may not be imposed unduly and only in
so far as the protection of privacy demands.

26) £87), “F= NAHEREZHA 127, FAMSH2018.2.), 83~84H L.

27) £ITEE, “MAEHEER | RIREERFMERECR20205FE 8 —FRNEE, BIfmegk
it (202045F4 H T
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28) Cao Jingchun, “Protecting the Right to Privacy in China”, Victoria University of
Wellington Law Review(2005.9), 646™.
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[Abstract]

With the recent brisk economic and human exchanges with China, the
maturity of Chinese legislation has affected the rights and interests of the
Korean people. Previously, if there was a need to study German, French,
and American laws that directly help the theory of law interpretation or
legislation, knowledge of Chinese law became necessary to solve the legal
issues that were raised in reality in China. Unlike the purpose of studying
existing advanced legislation, there has a realistic need, namely the need for
research to solve specific cases. Recently, Korea began to study Chinese
law in earnest, but systematic research and introduction of China's personal
information protection system are still lacking. The article introduces China's

personal information protection law and draws implications.
Key words

Personal Information Protection Act in China, Right to personal data,

Personality rights, constitutional fundamental rights
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[Zusammenfassung]

Die Alterung der Bevdlkerung, die Zunahme von Einpersonenhaushalten
und Alleinerziehenden, die rasche Zunahme atypischer Arbeitnehmer
einschlieflich kleiner Selbststéindiger, und die daraus resultierende Ausweitung
der Arbeitsarmut sind nicht nur in Korea zu beobachten, sondern auch eine
Krise, der die Welt gegeniibersteht.

Der besondere Fokus dieses Artikels liegt darin, dass die Kategorie der
Armut nach dem neuen Konzept der Armut erweitert werden sollte, und von
der bestehenden Position abweichend, dass das Sozialhilfesystem nur als das
letzte soziale Sicherheitsnetz subsidiér fungiert, ein neues Leistungsprinzip des
Sozialhilfesystems aus verfassungsrechtlicher Sicht etabliert werden muss. Aus
dem Fall Deutschlands, das durch drastische Umgestaltung des Sozialhilfesystems
gegen verdeckte Armut bekédmpft hat, ist auch die Rechtfertigung herauszufinden,
dass das koreanische Sozialhilfesystem geéndert und verbessert werden sollte.

In der Erkenntnis, dass Armut nicht lédnger ein Problem der individuellen
materiellen Entbehrung ist, sondern das Ergebnis sozialer struktureller
Widerspriiche und ein Problem, das in direktem Zusammenhang mit der
Offentlichen Sicherheit steht, wird es notwendig sein, einen Weg zu finden, um
das bestehende Sozialhilfesystem nicht als das letzte soziale Sicherheitsnetz,
sondern als dickes und dichtes soziales Sicherheitsnetz zu nutzen, in dem

verdeckte Armut zu verminderen und potenzielle Armut zu verhindern ist.

Stichworter
Verdeckte Armut, Subsidiarititsprinzip, Sozialhilfe, Menschenbild-Formel,
Grundsicherung fiir Arbeitsuchende
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[Zusammenfassung]

In jiingster Zeit stellt sich die Frage, ob der Grundsatz der Gesetzesvorbehalts
fir Realakte gilt. Des Weiteren ist stark in Praxis umstritten, ob Grundrechte
durch Realakte beeintrdchtigt werden kénnen, und ob Realakte Gegenstand der
Verfassungsbeschwerde sind. Schlicht-hoheitliche Handeln umfassen theoretisch
nicht nur Realakte, sondern auch behordliche Informationshandeln und
informelles Verwaltungshandeln usw. Durch staatliche Informationshandeln
wie z.B. offentliche Warnungen bzw. Empfehlungen konnen immer wieder
Grundrechte beeintriachtigt werden. In der Bundesrepublik Deutschland ist seit
langem diskutiert worden, ob Schlicht-hoheitliches Handeln in den Schutzbereich
des Grundrechts wie z.B. Art. 12 Abs. 1 GG eingreifen kann. Unter dem
Einfluss des deutschen Rechts hat das Koreanische Verfassungsgericht teilweise
Grundrechtsverletzung durch Realakte anerkannt. Die “hoheitlichen Realakte”,
die als maéchtig oder zwingend bezeichnet werden, sind in der koreanischen
Literatur und Rechtsprechung anerkannt, und dariiber hinaus sie konnen
teilweise Gegenstand der Anfechtungsklage sein. Obwohl das Koreanische
Verfassungsgericht grundsitzlich verneint hat, dass nicht-hoheitliche Realakte
Gegenstand der Verfassungsbeschwerde sind, hat es widerspriichlich regulative
bzw. verbindliche Verwaltungsleitung (administrative guidance) als Ausiibung
der offentlichen Gewalt verstand. Derartiges Verwaltungshandeln ist als
hoheitliches Realakt zu behandeln. Die amtlichen Bekanntmachungen sind
grundsétzlich nicht-hoheitliche Realakte, und sie koénnen auflerdem kein
Gegenstand der Verfassungsbeschwerde sein. Gegen die amtliche Bekanntmachung

des staatlichen Examens kann man nicht eine Widerspruch oder eine
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Anfechtungsklage erheben. Die wesentlich Beféhigung oder Chancen usw.
eines Examens eingreifende amtliche Bekanntmachung ist als ein hoheitliches
Realakt zu erfassen. Diesbeziiglich ist nicht zuletzt der Grundsatz des
Gesetzesvorbehalts zu akzentuieren, um dies soweit wie mdglich unmittelbar
im Gesetz vorzusehen. Das Schlicht-hoheitliche Handeln, das tatsdchlich in
Grundrechte eingreift, ist als hoheitliche Realakte zu erfassen, und es kann vor
allem durch den Grundsatz des Gesetzesvorbehalts und das UbermaBgebot

usw. nachgepriift werden.

Stichworter

Schlicht-hoheitliches Handeln, Realakte, Faktische Grundrechtsbeeintrachtigung,
Grundrechtseingriff, Warnungen, Verwaltungsleitung (administrative guidance),
hoheitliche Realakte, Grundsatz des Gesetzesvorbehaltes, Gegenstand der

Verfassungsbeschwerde
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