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[Abstract]

The Role of the Constitutional Court of the Republic of Korea
in Developing the Association of Asian Constitutional Courts
and Equivalent Institutions (AACC)

The Asian Association of Constitutional Courts and Equivalent
Institutions (AACC) was established in 2010 and stands as the sole
permanent consultative body dedicated to constitutional justice in Asia. It
functions as a platform for mutual communication among Asian
constitutional justice institutions, facilitating the exchange of their respective
constitutional justice systems and standards for constitutional interpretation.
It also encourages exploration of new avenues to ensure human rights
protection. The Constitutional Court of the Republic of Korea has played a
crucial role in the establishment and ongoing operations of the AACC. In
particular, through the attraction and management of the AACC Secretariat
for Research and Development, the Korean Constitutional Court has been
instrumental in conducting joint research activities and hosting international
conferences. To achieve the AACC's goals of safeguarding human rights
and ensuring democracy and the rule of law and to advance further, it is
vital to focus on two key objectives: expanding membership to include
countries such as China and Japan and equitably sharing operating costs
among members through measures aimed at practically implementing the

AACC Statute concerning budget contributions. Moreover, the AACC can
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serve as a cornerstone for establishing a cross-national human rights
protection system within the Asian region. To accomplish this, the
Constitutional Court of the Republic of Korea, taking a leading role in the
AACC, should assume more active responsibilities, including fostering
domestic consensus, enhancing collaboration with international organizations,
and promoting a sense of urgency for establishing an Asian human rights

protection system.

Key-words
Asian Association of Constitutional Courts and Equivalent Institutions
(AACC), AACC Secretariat for Research and Development, AACC

development plans, Asian human rights protection system
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[Abstract]

Analysis on the Case Law Theory of

the Constitutional Court of Korea

- Focusing on its possibilities for improvement -

The jurisprudential theories of the Constitutional Court have evolved
with precision and thoroughness over time. However, certain aspects within
them still exhibit a degree of inconsistency. Several examples are provided
to illustrate this point.

The term "statutory reservation" is employed by the Constitutional Court
with an inconsistent application, encompassing general statutory reservation,
blanket delegation, and parliamentary reservation. This issue can be
resolved through one of two approaches. Firstly, considering the principle
of statutory reservation as an overarching concept encompassing the three
mentioned principles. Secondly, categorizing the principle of statutory
reservation independently from the principles of blanket delegation and
parliamentary reservation.

The principle of presumption of innocence, recognized as an absolute
principle within the criminal justice system, becomes practically challenging
to apply without exceptions when extended to other areas of fundamental
rights. This issue can be addressed through one of two approaches. Firstly,
expanding the principle of presumption of innocence to encompass not

only criminal proceedings but also facets of life while acknowledging
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exceptions. Secondly, confining the application of the principle of
presumption of innocence solely to criminal proceedings and excluding it
from other facets of life.

The issue of the process of incorporating treaties into domestic law and
the issue of the effectiveness of such incorporated treaties must be
distinguished. Even if interpreted under Article 6, Paragraph 1 of the
Constitution as treaties being incorporated without alteration, not all treaties
are self-executing, and some may be non-self-executing, requiring special
legislative measures depending on their nature. In the Marakesh Agreement
case, the Constitutional Court should have thoroughly examined whether it
is permissible to link the concessional tax rate which is a constituent
element of the crime, to the treaty without directly stipulating it in the law.

The cases that the Constitutional Court has resolved so far, viewing
them as conflicts of fundamental rights, do not qualify as genuine clashes
of fundamental rights. This is because they do not involve instances where
multiple opposing parties demand the Constitutional Court to guarantee
their incompatible fundamental rights. The Constitutional Court should
refrain from substituting the rule against excessive restriction with the legal
doctrine of conflicts in fundamental rights, nor is there a need to apply
the rule alongside the legal doctrine of conflicts of fundamental rights.
When applying the rule against excessive prohibition, it is sufficient to
consider that the legislative purpose of the provision at issue possesses the
value of a fundamental right.

When stating that foreigners can be subjects of specific fundamental
rights, it does not imply that foreigners are entitled to the same legal

interests as Korean citizens or fully enjoy all legal interests within the
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scope of protection of that fundamental right. It is entirely plausible to
argue that foreigners can only partially enjoy the legal interests protected
by the freedom of occupation under certain conditions. The right to work
or freedom of occupation should be regarded as constitutional rights that
foreigners legally permitted to enter the country can conditionally enjoy
within the legal framework of a legitimate residence permit.

The Constitutional Court interprets the prohibition of permission and
censorship under Article 21, Paragraph 2 of the Constitution, equally as a
regulation on the content of expression. However, censorship refers to the
act of selectively limiting the content of expression, while permission
refers to the act of selecting and restricting the speaker. Nevertheless, the
prohibition of permission applies only to print media and not to broadcast

media.

Key-words

clashes of fundamental rights, the principle of presumption of innocence, the
principle of statutory reservation, fundamental rights of foreigners, validity
of treaty, permission and censorship of expression, 92HunMa68,
97HunBa65, 2000HunBa43, 2002HunBa95, 2003HunMa457, 2010HunMa418,
2012HunMa45, 2008Da38288

81



HA=F AI3471(2023)

)
o\
i

oY,
o\
E U

o
>
Tk

o
%
e

=
ol
Iz

=z
of\
T

o
gl
e

2
oftt
rH

82

o

k

HiA, ¥

filo

AR =] HA ] ARk 5L 973mkes B
gl Al32(2001.11),

THRAY NEAFA 7 2UAR e SeEARA 71EEsEY |
2] -ASHYAR7FEA: AHA A 1992, 10. 1. Aal, 923068, 76

TAEY FAEY SEHAl B A3 - AT 2004.08.26,
92 FHE -, JiskdT, A17H A35(2007.9).
LE2HAY U & A= dHA AHE, ¥skE A3 Al

(2023.3).

Union Shopzgol] gt AW AE, AAAHAFL Al4d ARE
(2008.7).

Z12EAAIA AAIEe] BEak SO BA - WsARE A2

9194 AR 2014, 4. 24. 201230HM5)) A LRt FRFHL
2 AMARE - A UN] BES FHOE -, sk A4

3(2019.6).
saiete] 72 A digke] A, Wsh=T, A38d A4S
(2021.12).

Aretaof A Falaso) AFef Yol Al A, Wek=E, A4
A A35(2007.8).

w=%23749] HA AA3} union shop 774 - A 2005. 11.24. 2002316}
950]| thgt wlha] aizk -, FHEASE, A7 A425(2006.11).
AFstme] 2 weo] 28 - Y 2010.4.22. A1, 2008t)38288
ZAYgtelA)] w4 -, steksh Al21E A137(2010.8).



Fgdo] £ Aol Hat
- ANERAET a4 NFTe), wAFe 97 -
Verwaltungsrecht fragt, Verfassungsrecht beantwortet

7 A 4%(Kim, Sung Soo)

AAlTiet e Roietel Welms:

L. BEA Q] AJT] oorerereererssmssessmse e 85
I z:;iut.'],%]_ ?—]zzg_]%a .................................................................................. 920
1. Z713A 0] AT} HISESROQIE] veoverererrereeenesesieeeiit 90
2 517-1?_]— 7Hl§94 E}'Oob%], ?__%lz]}g_j_]_ U]EH}‘ﬂEH ........................................... 105
3. u]aH/\ﬂtH _H;_j_q]. Er__%_x_i ;g]l:ol—/&é ............................................................ 108
4 ?_]%X]—‘o: = 7]%61-;5_1]_ Er_]_ﬁ_gl ;g%l—/\a] ............................................... 115
m ]:Lj;‘(]_%_g%‘j,] ............................................................................................... 119
LodRzole] WA AT B - WA %] A4,
/\}_Q;ﬂ %;glgq Hﬂxﬂ ................................................................................ 119
2. HRAZ HAFEQ] - HA 7)EQ171? YA Q] FRIQITD wrverrvrrrrriiiins 123
V. ‘%E»E— o - /1\_];\]__;;\;(])4;81%5«]_34_ E'_]ZZQ‘L ‘%‘:174—?94 .................................. 129
* o] RS AMiE AN BUFA TRE k] FuHAKAYY F

83



1347(2023)

4

5 X

=

132

134
- 136

P
B

!
*

84



=HI2 w7

RS AR WA Eaakeh. ol dvn gy Ao B
ACl thsto] Ot Mayer/} A1 991 Aol sbAsh 2047
o] o] Aol A WS Tl B3| Alebas AU So] Aebarks
A 2ol ojulshs Zlolm mel Bt olop/|el7l? 1eln Mayerd)
A WPHe BHUAHs P 1RNE wase] B2 EAshe
TR 7o) Al Bast Al ohlw eie A 1] Zelgle]
& ) ME AAStEA Aol Wate BAS B
AR QB B S AT SRt ATAEE Mayerd] QAT

qee sk elstel “Ey A
spgoEAe] WPPolehs o 71 BWAS AYSH WAE QAo
2 WolEol 4 e, WA=k,

o] Utk ol= FWLS] WIFFo
714 B 5 AHAATE 5o AHARAIEE Fote] AFHAE X
o HE 5 IR shelatile SIS SAlskE VeeR dukekEd
A olgA B gARe] 7
ZAoZ o3t kb

sHARE g O] N TS AUAA sk A9 S
Aol FURS ot 7kl Aol F4lolu 7] HStel= et WA
2 238 7hsAdo] e, olEn HE F EAle s A
Eolut HHAIA 2] ‘E‘@PP HOo= % ‘:”’“*1011 = 4%

o disid<= Hid=, A3
o g - A A Fgniel st g d+
- ekl Al75Y. FEet Hekdate, 2021, 10. 137-167H (1431 o]3}).

85



HA=F AI3471(2023)

B SR WA AAsEd ol Y ol 1 oldAolyt
Aol Bl FAAAe] Wlo] wetd Alme duAAe] M2
Yol mms] AlRIAIE o] ofjet wiFel, x|l i) ﬂw
WAk e 4ol AARA AuAAe] Bade THateA B4

G opeln 4aE Aol B BAN] WL AL HWAAE
pHos 4galAL olo] F4E= Ao] 1A= Ao ohjat Alrhel
o, S5 AREAl Gt Al 71FEse} ofux] sk 5 Alele] WA
3 715710 SRS o5 WA Al deTgA *J*li ERIRE
st AlRe WHES BAsk Ho A7|8AS ARt

rE

|

i)
filo
é
k]

TI-d| o] Ak wio}’“ AP oloF 2 AN Ao Holel i
A9

Ho| ZIA oL FWMAL nlFFo|e|e} W 3 Tn
Al T AA ] 7] 1% FFolLt ouite] wstel yhdsto] mustal &
et s M 4 vk Aotk 98] Aol IXto] = RFFod
= &3] thoRFTo] B OINIFTOR A WA HRle) AH A
of oJsto] A= =37t S PAlskal PR digh AAEE 7HA
= AozA oo ASEHA os 220y ARI] 3HYS 3

.

ke Alee d2AoR neRofdelef Heke o Hie Flo] B
2l osfiEtal & = QUekd) WH] UM THH A AR
ARle] ofehs ol ol dAoR YR AHe F= slof| o]F
oA= AolH, ARjlo]l R Aol Me ol HMFol PR
I S 279 7 AR P EooRt Thssithe Aol 3

2) A%, AHE E5, WYL WSHITE FHAT A4 A4S, 2013. 6. 65 -

3) A5, AR AL vFA A, P44 AU - =T EE]
A - Wkl 7 7487 xﬂz , 2017. 5. 1-29% (1478).

86



N

®

) rir

r(‘LI

ofr

ol

2

o

i

fll
F_}l oX M

el BB A bS] R Wl D42 32 0

Sl Y At st A sl Al 4
&) ofEolet)

O]Eﬁf_ oA AIALZR3PAHSHNeue Verwaltungsrechtswissenschatft;®)
New Administrative Law Scholarship7))% A} ulE=olQE|E WIFF
A dHERNE I ¢l o] mEs e A
of WA AA4 #@o] A 5 712 %j_‘ A2 i}%ﬂ agste] Hot 7
T Aol olsfisiabs P AlAIEkL =T zﬂx}i*ﬁ«l Sl
= WA SAA=A 1A e i}°17] wfizol] FaAQl FHo A
7ol EAE A=
te 71E9 dsiE A3 FAse= 7/1% OFUAIRE ITC 7]=¢] o] wh

4 %%*ZHEJ&% “@lo] AAAT AAYHE ojzo] BROZ HASI G AL F

Azl qojulzze] sl Rule] AAH WAS Bt Zrjeh At

E‘JEH T3} o] WmA AMseIA| L Frje} Al e] Wad Aol vk

7] ot (34 2009.10.29. 200731 0H462)2kL o]oF7| Sfal Ql=d], ol oA

Qi vhel o] 2NIe] AAS Batel AEE Weiwlo] FHULL WA 4SS
gHHo T w=A Aoy °Ja]oﬂ B3l Ao wy| o).

5) F. Reimer, Das Parlamentsgesetz als Steuerungsmittel und KontrolmafBstab in :
Hoffmann-RienvSchmitt-ABmann/VoBkuhle (Hrsg.), Grundlagen des Verwaltungsrechts 1,
A2, 2012, § 9, RN. 10-12.

6) A=Wt E Aol it == 4744, Mayer vs. VoBkuhle -
Aske] 4 ol 2L ZFsal AMsh E e uld, Adciekm Wk
ot s, 2021, 11 AN ST, 435-505H(53] 4391 o]s}.

7) Andreas VoBkuhle/Thomas Wischmeyer, The ‘Neue Verwaltungsrechtswissenschaft’
against the backdrop of traditional administrative law scholarship in Germany,
Comparative Law 2. Ed. (Susan Rose-Ackerman/Peter L. Linseth/Black Emerson,
Edt.), 2017, 1-21.

8) J. P. Schaefer, Die Umgestaltung des Verwaltungsrechts, Mohr Siebeck, 2016, 194 - 1959,

—

-3
30
2
Y
fr
rcd
I
>,
1
é%
oX
:111
rE
(o
E
rlo
=
_lg

87



HA=F AI3471(2023)

PR 5 BYP FAHolw FskE Fehel IRl
WA 7148 PRshe AEAe WATL Yyo] Waky, T4, o
27RsAS BAsle] Mol Au, P WEHTY UAL st @
WA AR ARl mEydeiet Wel Kulo] ueba el
WA dsk IS sk ARk Aol Aat A=
& Dol Aol FaAsH Yl BAL BAS FASEA FAHQ 2

U BH el ot Anse)

AARIA B 2F2Q] WFag el dt sHde HEskaL =ul
o

=°] ol oAl st “F2 FeRI0 welad = S=Tke] #A49

9) H. -H. Trute, Die demokratische Legitimation der Verwaltung, in : Hoffmann-Riem/
Schmitt-ABmann/VoBkuhle (Hrsg.), Grundlagen des Verwaltungsrechts I, A|23%,
2012, § 6.

10) o]&8} £& % (good governance)& HEF AN WO HEATAALo] ofat o]
2ol YA dolMA B A, YA, £, 344, 784 WA A

=

(responsive), X84, 7N 52 HXEE AFsk= A& TITh Europiische
Kommission, Europdisches Regieren - Ein Weillbuch, Kom(2001), 428 endg. v.
25.7 2001, 109, Z=. 1.

88



J7gwio] a1 Aol gshrt

&)

ASRRID mEhA] Aafdgle HAF7E Tes] el A &2 3
82 27t AR HEel ARt Aolojok ke AWt e 23

Hoks 34 orpEAe] delde A, 3848 Adske 3 AA

ol Auds S PR slse] e Wk A AAS B
sH gomA Wel AMS BYskn EyAs oEvisae s
12 BE 4 b FPAS A A0R B 4ol Ack PR

% o

o] 75 A H HYaAHrhs SrrEAe] Hofshe A 1] |Y
BAQL AEAE-S 285 =(steering;steverung) & FFdh= AALRHH
Heke] SAYETE AR AEAe] KAy eRHdde SO

T e e P = 3 AR e Ak ARtk SR
. .

Holz| o

>

il

r
o Ho

oE o
oo o Y

R
1o
Mo
[
i
fr
ot
o
iy
rO‘
il
o
o
k1
_|>:14
12
o
i
O]
o
30,
o
o
K
il
oX

A7l Hek B WAL 7p3 glon ofdl Fulo] thiekt A
Mol Al Aelt At
1Al xR & 217

7 olojxl AEA

Rus

Ir K

T
(98]
)
2
L

1) A4S, AR (Z3F 6), 4374

12) H. -H. Trute, Verantwortungsteilung als Schliisselbegriff eines sich verdndernden
Verhditnisses von oOffentlichem und privatem Sektor in : G. F. Schuppert (Hrgs.),
Jenseits von Privatisierung und “schlankem” Staat. 1999, 13 ©]3}.; A. VoBkuhle,
Gesetzgeberische ~ Regelungsstrategien  der  Verantwortungsteilung  zwischen
offentlichem und privatem Sektor in : Schuppert AMA|A]., 471 ©]3}.

89



AHE=F A34%(2023)

sk AERANE 7k WA AT EHE] et =4 o
of13) ey Wy 7ke] PAZ mefriche WA Als)
B moleer WXl 5 2rAel SEAAe] X

o distel e AlHA wa 1 o

L 2otyRe FYLY uxze

rdo

3
7t =274 Mol st oxAel Z45H

SHFHELREE AZbsto] OIRIFFOE AX YA PA HF
2 AFoll o|27|7HR9] Hedt a1elE Qtehs Al Al d4E
Mo dubAol diA waupolx|gk T o]t wIFEFolo] Lzt
QLY Zulo] OIS MAoR T FHIHOZ AWt vl Al
= A =49 A7t Sk A JENIESolel Azt o5

2 Ao wuba olelo] gAtata 31‘; e opdrl SRuYE

ﬁ%iﬂ-fn' AR wpalom ofgngse] ojole] b Tigke gl

13) ofefl tigh AAIg == A, (25 6), 435-439H.

14) 3t w4 FUFEE] gk A 1z} vEe] %_‘E‘}@EE AR 0]
gt AR FU] FARZA skl F9 7 58 TRt Az

golsl Aog
oA Wkl Qloh e SUFEYHE Aske sEoRAY HoA|et HBA

EAHE AHEAA I FHS wHEHA susls ZE S e
T AASL Qieh. AVIFAT AR ¢ o[ dRIZF BARIZE? AMHE), E ohE W

90



;
AL o Aokt sherle olefat ZEAel B4
Wgo] JAI Wee] A% 1 WS AR $RF A Agel] o
ofch. WA A BAIY FUHE AA, T4 FUFANL] gy
SRR YRS Rolaks AL AR FHlolei Folu19 E
A, 7 FAES Bl P APHOR R AP Bt o
o] ke oJulo]ch1o) 41 Fkpgel thet HPAS Hofshs FAIZA
o SHyle Aw MEFeUele] ueby Srhue] AP s A
olm, F7HES WASAL ol BAISH: G4Hel A% FAVE Hck
T wizzole] Sl ALY AR FUFAAL ] wreby Aui
Aot St FASRE Z02A, ol AujRel AHiAe] Bt
FHS WA 27 WK hdEe] ARAE sk 2RFaE
2 AAOR Nk of7olA] FUA WS WAOE BE o)
A AgoRA, FHHoRL URHoR BEY theel Awel 2
A AARAL] Fule ulgick. ueba] gl A Fule
ZEoEL AAHoE ANrAel SulolA ke FFYS ol
FA7E S AR, IS ol AXTAY ot FRET, FHUA
o 89 5 ol2u} 2] YRS P TS WA A
T 2 EE AAAQ SHel Aubdo SkaAe)
Solshs wnle] Mol ERE 4 glom, oF AAuAet
o

Aol Aol FARA AHE Wolchin ey FuRA 2

A7sk= A

o rlo mo

m

4o

ox o
o

rgo
{:J ox,
o of
24 ox
lo o <

0

4, dAAEhe Hebdaishd | 2021, 11, AAlheta tielEehzale, 1692021,
15) BVerfGE 83, 37 (51); 83, 60 (71).
16) H. -H. Trute, a.a.0., (Z5 9), § 6 RN. 5-6.
17) E. Schmitt-ABmann, Das allgemeine Verwaltungsrecht als Ordnungsidee, 1998, § 2,
RN. 89.

91



HA=F AI3471(2023)

< WA uiors SAFCR 7" APl FACIAT o=
o=t SAY B AN S AR YA = (7] 2ol
ool ARt AT 2 2t B oUAE HeE Ak

= Sle] giBARA eyt HE Sole] wEdes FAslska
=7HdE Aol WA Agde Foldith webA esd dWMA R
ojdele =wle] timrjel =3 offt dfoyulrae] UK ofgulase
dePh 7] A Agde
oh 2 A2 Al A2elA iRt FHE lelA il RE
U2 o2 RE Y2npil qigste] wlsddelE Adskal Al40=
oAA =3lo dMHES Folshs FAle FHskal Utk ool Histe] U]
2 AR A2Y AllZollA ik o] =RiFddelE AL
HR= o]of A2zoflA] ofgt FulFES A oste] R, FHHE, AF
s Foto] AR gste] FAF 1] BAE Hu B 2%
SIRLE) A= ARy ARl mIFFel= 2erh ARt MEe] webA
olFolAlE H7FEA 1 APdE Fofshe WAHeR olsfEglen, o
Zolle obM Aedt Biel B2 AR oIt FatA] AsAR]olA
A7E AWAeke WEEY S 2 dAEQ] AU Yk Al
<& AABIA20

53] ARl RiFoldle] whE FHAEY Whe dEA BT 2
oA g vk =7FEE Hdske N FHES FEA =4,
Zlede] FARA ARl 2|3 dioR=A AL EAlR: tee

HEIAS oAsIRA B3] Z1E A=A Aol Fuele] 1

sk AAHQ AT B 5 9)

18) Alle Staatsgewalt geht vom Volke aus.

19) Sie wird vom Volke in Wahlen und Abstimmungen und durch besondere Organe der
Gesetzgebung, der vollziehenden Gewalt und der Rechtsprechung ausgeiibt.

20) BVerfGE 107, 59 (90).

92



Aol £ wyo] wsitt
o oS WY WAS FAVLD A W A AR

PEAE AT WE Wb AR

Q0] Ago} FA FAS 50 o

W, AR H3siE 7Y

HellsiA] & olFE et

Il AlE Hele 3

e & 5 dA GRS AAA "ok olRt

e Foto] A= S AW el 71EdE ARk 7Ise

HEoke AoRA ¥ AP Ee S AR Y WA
e

flr FUIFU filo

D

o o

RIFE Aol AR geirre] U] uek YL osje] wuy
A o] A9k Ape AQle] RUS EFsh] BASH) WES H
Btk SbEEoRA WS Eh A Mol FsH Wk =
A, A%, A 5 UAR Aekefol 2 BYA FFYY AANYE &
ot A4S TS P BEAL SR ol uet FB 5
g5 RFAC gt WA Y A AnAoR nAH AW
REEodel 87t A Wl AhE 991 Hokul o ol
MES FolAT Sl BE B%0] 1 AYAS H5T 4 ek of
A

i

Sof Aol WS AAsks BN AL FU=O) Apon
Ao} X915 7hd wolmw o] FolsiALt ) Uolrh Ajelnt Fukaia
WAS T BA AR AARE TEIE Aol WY B
A olelol] ARIE 71U AAle] FPAE Holshe £ o] AR T
Az EARHe At w7] wiEe] ol AuAh wFFoldelo] Huo
=yt

;

21) T. GroB, Verantwortung und Effienz in der Mehrebenenverwaltung, VVDStRL 66
(2007), 1521 ©]3d} (170/); H. Schulze-Fielitz, Grundsatzkontroversen in der
deutschen Staatsrechtslehre nach 50 Jahren Grundgesetz, DV 32 (1999), S. 241 o]
S} (2579 o]s}).

22) H. Dreier, Hierarchische Verwaltung im demokratischen Staat, 1993, S. 123; V.
Mehde, Neues Steuerungsmodell und Demokratieprinzip, 2000, 271'4.

93



HA=F AI3471(2023)

Hkoll, ofsjRlarolet MEL] -97F Auiske A Ql AP
oAM= 7S s AT dHF oz HjAEH7] giZof o

of A A TAHA =tk L olf= olvl AETt viel ol ¢
7 A HEel webd PFdETE B sAARE =
AR FAH Ao Pl A7) wiee] gt
QAL 22, A, AP BRE deeel 22 5% YA
£ dEshe deole HE A ZAPE T, olek 22 dAdE
=53P7] fleire AHAoR o8 APEele A AE AlAE
of TIth2d) 2J9]o] WE] ot FHHUT FARehz dFof ik del=A
© oA AFT viel o] AARto] oste] o] Fojx|= AARA] Tt
AR T UA FaEdel RIS IrRle BEE

5
24 S, Ol A9 oldt A ATe] WAL o] 72

Qb QA uiel o] WA YhRold wiEFoluel g £9)
S Aeiske A4 A sk HAeL, Sl BAS Foo
2gsloll SIXEE W) AT 5 ol8lo] R JEAUoRN
Qo] AR YAE HAOR EAY 5 glow], ol mpzi Ao 1

w29 oloh daHom Y 5 ojsle] FAleh 3

o] 5 AR the SAQ U FEWY WX eEe o

T HTI e U o

23) BVerfGE 83, 60 (75).

24) Grezeszick in : T. Maunz/G. Diirig (Hrsg.), Grundgesetz-Kommentar, Art. 20 II,
RN. 145.

25) E. Schmitt-ABmann, Verwaltungsorganisationsrecht als Steuerungsressource in : ders./W.
Hoffmann-Riem(Hrsg.), Verwaltungsorganisationsrecht als Steuerungsressource, 1997,
9% oJs} (561 oJ3h.

94



Pgrlo] =i o] dairh
sl WHTBY WA EE FHH FAYY SRl KHE SY9I
3, Fed o PHUEL ABAQ B|uFTY el v WA

B, BA 5o wold] mul guae] Eaan AAH 294 5o
ol Qlsto] Sulgt djelz HgHth SeltzelaE S|l
£ ol 2 4T ANA Fe40] afEe w9982 o
& ANz FRR/BE o] B &do
P WBO| e Rl 0}1471 njo] ZEgRe] FAL 7=
ot ANE WA oF= Jlpo wEd EA, wEd ggolais B
Mol 4] Eat Hgsh At EARE B 4 ek
22 W5d Aol g ool EE 98l agEE A9 A
el BAN FEL o]olx|x| QX ghAKele] ZhAL, sl o] o
3 B3 5 AFA B4} WAEE Ae ok E3k o8]} ojd

O

of

:

(

.

26) ole AR=2AR A82e} WH-SAIHUBNY A 9 o B ®E A3 A2
e AE H E9eiiich A8 YH=Ed) O F5See o
e ol 2t FYF7IBY A A% - A=Atk @ FREEe YU
o] ol ARo] 91 B FEsitial gE Afole dhERe S
= ot o] FA B FHaF 4 JUvk 2 ESANLE Y 4] 2 &9
U ME ABE A2ge] webs WA Ese AR A2z g 5
PYr|To R Wi b 7 59| Aol tEtols 9] HHAAW 8RS 2§
A ol st qi7gstal ek 1. Al12% AN (FAAY] 71EA ] Bet AR
AlRITh e ASEAA, ANTZRE A21E7HA] W A2558] AR, 2. 71 Hrofl B
9 594 BAS ffste] Bad Ao RA YEREPor Hite AR
27) ARl Qo) S, XA FUA,L AEgo] aTHE 49 WFH Y
Ae] o] A 3y glsiEl 4 QAT o2 Mlmsl: AalE Al7|EC 2006
A 52 AU ALILT Klaus Remnertis $RATAT} AQIH NS g3
o] ST HEAS Adeh BAs] Slstel slele] ofslt AymiEel
Aslels AL stk ks A (Neue Entwicklung im
deutschen Verwaltungs- verfahrens- und ProzeBrecht Taipei 1. April 2016), 54
ghao] 2 olFo] KUiolslsl HETelS Wit selak glo] %
ofx] ML) Q78 WSt AE HlEelT itk T4 S blo]
of AAA Bk BA, WA Al163, 2019. 3. Ajhyel ARA s, 7%
MR 1411547 (145%) Aole.

>
>
A
N
fr
)
[o
B

95



HA=F AI3471(2023)

2ol oiet oatolt Al SO Yol thote] AHOR EX AY i
2 S oglom, olsfal QRRE clibe] YUEXEL

=
ik

Alo] Faghe] B AHZA olshE 4= glck WA
At FRA) A QUL Gl FHo] Rofat Bto] ¥l
FPHS QLS 5 glom, FRAL AT YL WPelA 91

Solli= w7he] FAIH WHUF] YA} oh7]

N
T
filo

yis)
flo
ot
o

it

1
-,
o,

=)
st
2
=)
N
)
o
s
o fllo
rO
oX
ok
4>
%9,
lo
=
o
rir
j>
>
rii'
=
-0,
1o
A
4o
il
)

N
)
¢
a

g
o

o MY
o
[
l-_l
ot
oft
=
N
=)
r_l

=T )
1
o

2 Off

)
re

o

2
N
r
o

wobe o] ARO[tk SIXRk Obq Sl wle} o] OIE%P S LER
AR QAR WEEs UK BevlE ol 24, Wak QA ol

S 7IEAe|al T3t ARl disto] iAoz} A 225 FHe

o= MFER YA WA FAY WS H5d Huw dds

S7ke] YUY WAL ofuat WA OR o|Rolt Hgo] 1 Aol
Rt AR el PHoR Abs] uEd FPHS Y
S=7hel il HEA R ofefsh e M 7H WEZE AAIE ek

(1) A=A, 7158 FA

ol WHUo] WAEJUNY YU, Abunn WA AW AHT

28) BVerfGE 93, 37 (68).
29) H. -H. Trute, AAA, (Z5= 9), § 6 RN. 93 o]}
30) E. Schmitt-ABmann, a.a.0., (2= 15), § 5 RN. 55; 744 AA=E (22 2), 15-1672.

96



PPl &1L %

&)

%ol gstct

S 7R s7HIg o rA ARde 7RItk Aot A9 7]%
A AR FgdEo] ARl olof gt e 7SR B

of gtete] WA ASE 7H 5 k= Azt dAAozg Ao

2 EsHA fithe w704 ekl Qi & idEoleke WA
o] Aty =7l #shs 71eE Ad, 715EA Bl AW
Holup ApHHI= s ARl oA 1 Zﬁﬂi/ﬂ 43739
SAE 7HAL Stk Aotk &5 o] e AlE, | oA,
PR LS BRT thdRt AP AS TSk O]%H} %@?ﬂ]ﬂﬁn YA
TR ol HHds 7 AAEAHA A T2 JRidolu ARH A
A= 1] ojgle HE Zsjo] HAu) thopiol ouzqaeu Ao
Aok DA ek oloh e ARA, A HPA olEe BAHS
B 9 4R FHY NEH AFYENCE PPUe] SYstt
3t 715 58S SAIgY3Y) ol 59 Schmitt-ABmann 22 S}
712 AP qu%]’ﬂg T 7H HElE Hge R skt 9l
shaldl, Shit slsfuzFellel] e FuEausolr, o s
waslol YT, APHH 5 AR 1 Aol HolstEAE w
= A ol oJsto] HAsts
Aejeh= ol & dRi7IE, A, } F7F A

2

2

Hl

i ol
Jo & ok

A}

g 0

>

fr

rE

2

>

s

N

_>|i

g2

N

N,

T

N
o ox
B
w g Lo

ok
)
o
ox
o

L D o [+ o oY= A 11
k1

NN

ot
ol
o
rr
o
24
©
i)
ot
5
¢
o
*
X
o
nil'
1
“iif
QL
=
_|\I
(i
1
o
>
el
0]1
o

!
Jjm

o)

31) H. Hill, Neue Organisationsformen in der Staats- und Kommunalverwaltung in : E.
Schmitt-ABmann, /W. Hoffmann-Riem(Hrsg.), a.a.0., (Z5= 25), 654 ©]3} (929).

32) H. -H. Trute, ZAA, (ZFF 9), § 2 RN. 8-9.

33) R. Scholz, Parlamentarischer Untersuchungsausschufl und Steuergeheimnis, A6R, Bd.
105 (1980), 598%.

97



HA=F AI3471(2023)

2) 94 B4

e SRR

A FAow molFth o4 Ak

AzE s, gEge] dwa wnpelsl WYz gy 9 HNE

LA ARRle] BARe] o277k FAAR] 2wle] olxt oleh 2
delo] Qe elE Eaje] A@HmR

KeX
SIS FHITks ofnloleka) ujebA ofoh Ze 1A APAe] elmiE

YA A st XA A, o1& AL H
d

AR ole] EAshs mAo} clo] AL SUsHs Aol
Ge1s] N YA A%o] vk Zabvh Hrk9) g Sof ole} 2L
v AgAe] Teje] Wil B4 el wrklS g 3] st
At B3] WRbEAe) ANYAE WAstel WA e AR 5 U
Tolol WS Az ApEAA st RS AEA Ad A

4 Aelol] HlFo] AL B 4 ek,

() A3, W84 A3

AR, Ule-A Aozt 3] HEA YA mEkA diorieel

Aol Welo] WRH YL AL
Lok 2 SuEthio olejet ARY, WeH Al nebd ol
Bl Z1Em, 37k olsle] diste] A Ax A oSl Wy
T o F 20l

34) BVerfGE 93, 37 (67).

35) S. Cassese, Die Entfaltung des Verwaltungsstaates in Europa in : von Bogdandy/
ders./P.M. Huber (Hrsg.), IPE I, 2010, RN. 46.

36) V. Mehde, AAA, (45 22), S. 3724.

98



FAHo] 2L 7

&)

%ol gstct

Xﬂ StolM UgAez R A5

[o
3|
N
ok
r{r

Azjoln], WEY| fuo

= (o]
£ 9t WU QAT FAl] oJ3le] Aol e
WEA PgAe WAl avsis sHel Uolstn & 4 gk

it

A3 WA a7k AR WEC wetd WY AAfe) et ARk
B A 52 A Hn, ol a7} o Ash ciiele] wheby A
R AHEo| o|Roit Aut FUAT Aele] olg Aolchy) WA
RTINS ctel Wyelel e Agdel el e o
e agae] ojsle] Al AXA Aol dlE

B R S
2 9 SRglele] oiet AUAGH F Folo] WA WA} 3o
gt AP A= agsin, o2 WA WA FYAe Uds
L mow ofsfsha gltt 58] wRA) A% oA A A A
o AwsHs WA SRElel AYLe) A FAWA7IRY 3
I o=/ 6 ABREE ol SlE O AT DA 3
S SRk ST FHOID deb ULFHS) ANS 02
Jane Yk £ zm Sl918] Be pRAY WRe] S5 ol B
om FHon olsle] 17 $AG WEE okl die] ol
Weo] WU WA Bo] HAHOR ARSAL dejxow Ay

Bhshe AR7E Qs St 3l8Eich)

o)

i

Jis

¢

(0]

(4) MFH P FohE HF

T =7 YEY WA P A o deele] 7|54
o= oM At Al A9, A A8, lﬁ%ﬁ 374 & A9

37) C. Bumke, Relative Rechtswidrigkeit, 2004, 122 ©|3}.
38) E. Schmitt-ABmann, AAA, (5 34), S. 329 ©]3}.
39) BVerfGE 83, 60 (75).



HA=F AI3471(2023)

rh
2

HpALEE Setel) AURA| A gloljol7] mrhe olelst 7t A
A PAT o] Tl oj AER FuEd Bk TR o)
AupoR Askn Qled, 1 AUAH BT AR AdEel ¥
Qo 4] WlehiAts a7k AAEI QUeki0 g Sof AA, Aw A
PAe o] M W AP A SRRl WeoRA AT
frks @ et ohet ojzto] Bl ofn AmR Wle) oE &
4, BEAOR AWSIAL Qelel whebd wmFH A Bl HEs
Hesia Asjolck. Atk WA A 1 A Eoks 1 4w
3 Sof 1Al FWFFY folA

} =
o) g Sfsle] BAL VSR FAVE BA GAARE stofor

o
Lo

I

e}
>

B o of Lo
T

Sk Qla APAL A TR 28-S B AP WEA A2t
A SN A9 Bote] WEA Zueld WA ARAe QA
2 4 glckn FASIAN R ofo] Qi Wik AR SolF 54
3t YA IAS Wk AVAHOR ST 4 lrk Awaoln Azl
A7 Gl Aol WY MBATAUAS IS o Wl 2k
A QE AT WeH AP 1ES thh foskl A8se 29
Fotol AAHOR T IS Hrh AUHOE HUT 5 UEF WE
A 3P BAS AHE BHIN BSHES s Floleka) ol
v g BAleh geiulaolusE Ay wEolN AHE Ao
2 ofsshe Aol o5le WY ARMI BEHS Asstn Fub
ozt el o dfEstel Fol A AohE 2T 4= Yt

40) H. Dreier, ZAA], (25 22), 246™H; E. Schmitt-ABmann, A4, (Z5:17), § 2, RN.
97; A. Scherzberg, Die Offentlichkeit der Verwaltung, 2000, 118%H.
41) W. Hoffmann-Riem, AAA, (&5 25), 355 o]3} (376'H).

100



FAHo] 21

upgo] Srke] @Yol YA HF AR, oIS Sof B
713 @) Gl A Here] Fulo] sk Felzolw T BHA 9
AARE FTR WAL Polo NFEE JPAY Ada

FeE Aokl ek

AR EE] lgol i AEAL ojsluFel, Wgu Al

BIEH APy olEo] BAE AU A, AFH FYH Bl
PRI girka wigkgich obA QhERt Mo} ol B3] wEAL A4 A
gak piste] olalh WS BASKE Suiolehs HE Folshlt
ofgic. shAl, 2w WUl Hsks Bakst chaHel 1

Ir

L 1o o M

2t ofsl7t AAJelal FAISkE Holl wEbARE o] 23}
1 oFlo] wHlFHY; =Rle] AE FHC R tishe A=)
of A71d 4= Utt. Fr WA UniskE SHHAI Aot
of A9} oA v HlojubA HAF ST 594, %

r

B
o flg do kI

N
)

[
<E
oL
o
=

oz she AR BFo| AskEo] ol sk o|Zo] A
AT A ARl Weks Agabel Bdske Hlo] Adstcia
L 2] 7] mFolrh. SUdANATAL A FY4 U e
FFel T RS Al Slstel G AFA AR, 715

32
P

t}
o ju =

PIES AT oM TR 1T AS AR Bt
tlo]—

AT 712 A20% A2, A3l wkebs A

i = e,
A B EAEl SlEoR AnA 5918 weten], A I
9 TS Seke 2 AL AEE AEAe] DAk Asle A

42) BVerfGE 49, 89 (125); 68, 1 (88).
43) BVerfGE 83, 60 (72); 93, 37 (66ff.); 107, 59 (87).

101



HA=F AI3471(2023)

o= oA lo] sk AW AP

1= =]
o ARdeEN A AANME v A-d I AAVE 2AEE

Rolely] mrkis thld] AdsiEe] wetd 1 gzl HEst wre] 7]

oo} Zol A=A, 71%5H AYHEL ojFuFRoldele] Hge rha
susfto R W AYA BEAllA o8] FAF0E deltt Tl
st o2o) thas ATA 4 otk PA OJT;L@ ulo} o] thelx] %

Lm

B Sl Sle) ojg wrh mubdo

Al
=
HlEE Aolchas) oF Sol WAAAES Wk

]
%17} sHe aRlolA JEAE v
oo} Hxo] Aol Mol Yae Aol BASAL Aol o
& HHSHe BH AmEI ol to] oAl Holxy|n
4 AT ARE Bhatel Pelzoln TR WA oAraHel by
SES I /)t A8 WIS SN 4 ddrkd WRA AP we] 3
A4 AgAoleks MdS FE8) EAY 4 Qlrkio 2elm 3 WA

7t e 3

S SHeR Aol tigt Eoldf A s o
I

ol oA A} o L
A = =S YFEAE S8l 1 +84& ALk olevt 2&7]

olF

“s(Steuerungsfunktion)©| Xt} 7}zE|c}47)

44) BVerfGE 83, 60 (72); 93, 37 (66).

45) BVerfGE 93, 37 (67).

46) J.-P.  Schneider, Das Neue Steuerungsmodell als Innovationsimpuls fiir
Verwaltungsorganisation und Verwaltungsrecht in ; E. Schmitt-ABmann, ZA|A], (ZF
3 25), 1039 ©]3} (1379 o]a}).

47) G. F. Schuppert, Schliisselbegriffe der Perspektivenverklammerung von Verwaltungs-

102



22 o] AR 3
SA5H WA B A9E FHOE S 2
e F} olajgire] deje
7] wjge] Was Xé,wgwf o] AR Holehs tha meael
WA olA 2FAZ A} sk EAZE Akzgel A WA %
of Shbekar & 4= Slekaw chAl Wb, AR B ol
Qo] olshs FAE 7St Aol AHAY Ayst 3
Aol Fuln 7|8 SRR WA ragel Holshs FHlo] £
®om ZeAL 4 %La o] WY 4 glom], FEA Uoele]
EL R PRy 9o 4 du ek RAs Ane zd4e
% 97) Rolch. webA Sk Zhke 4 gl AMLS WFEAL U o
AR oabaAel wkEe olsluAle] lEuE A3
Hofshs A9ole WA WrA A ‘fﬂ%@@*é%&‘% Skt =
Q7] ol wizkelo] whal, a9 o) wE i mue) e WE
2 277} vhetEjofof Gt ol
olof ol AAe] WEAIANH wreby wizkele] 2AcH g, A
A9 3 g ol WER FAECH olsjEcle] Helslel B4 o}
2 S ARl Bt WRd A
ofUch wetd ofsluinze delet q

22 QYR 20 sk S Wl celd HU agHEATat
o

Folsts TAL JlEAoR QU Qw3
7]

FA A BEAl= "Ao

7120 g, QA Fau W AE AP, AukE, Bna 394

= AdsH =3ste] AT ReshiM Ao dd AxE dehle

recht und Verwaltungswissenschaft in ; DV Beiheft 2, 1999, 1034 ©]3} (113'4).
48) C. Crouch, Postdemokratie, 2008, 26™.
49) E. Schmitt-ABmann, HA|A], (ZF= 17), § 2, RN. 84; H. Hill, AAA, (Z=F 31), 65
B o5} (939).

103



HA=F AI3471(2023)

“AFA] $F(Legitimationsniveau)o|2h= &o1S ARgslal QIrhso) A=t

v ge Hojael 7)zo] ohet WA Al 24 R 4
3 Awrt wet Fasiths ojulolct. g So B4l wizt AEvtel )
e SESHE A90] A8 HPA VRS FHAI TR HlEhe
2 4 QAL T uIzE AEVLY QR o] Brste] Slge] AE
she greldoln AR WA AR g 4 ok A5 A
Aol A AP BAL Wgomn Ao YUY FPA)
o] Al 4 9l7) whitel 2 AL 4 gherhs Zlo] AbE A

wsto] Ngshe thls] gEA mdolet & 4= qleksh

i)

iz}
Sl
o
X
il
&
?
o
e
o
e
ok
ne
o
)
r
)
2
=2
>
HL
s
2
S~
N
o
ox
rE
£
I
o2
ox
i

=1

AR RISA AR 2AE 2RIAZIAL A-ATP] Hoe AR 9

Foke WA AAY Gy V1 2RAIAA olsfistE

o %
O:

r—u11m

50) JEZ O 2 V. Mehde, AA|A, (3 22), S. 197; E. Schmitt-ABmann, AA| A, (245
25), 9 o]3} (589); C. Gusy, Konfliktmittlung beim Erlass von
Verwaltungsvorschriften in  : W. Hoffmann-Riem/E. Schmitt-ABmann(Hrsg.),
Konfliktbewiltigung durch Verhandlungen Band 2, 1990, 1094 ©]3} (124'H); H.
Rossen-Stadtfeld,  Beteiligung,  Partizipation —und  Offentlichkeit in ~ W.
Hoffmann-Riem/E.  Schmitt-ABmann/A.  VoBkuhle (Hrsg.), Grundlagen des
Verwaltungsrechts 1T, A|23%, 2012, § 29, RN. 7.

51) H. -H. Trute, AAIA, (Z5 9), RN. 14.

104



FAHo] 2L Aol Halrt

&)

2. U HES] tFE, AS XSt Ol=HAMIH

b AR A A thote] AEAQ At AAbEA )
o upehmi ThUd mdo| fistel AFsigot NEA FYl YHe
24 0] A oA Tk, 4B Az A B Ao
el BeAe A gre wu fde] Ese} ok & 4
o AEAQ dsjo] W e wvie axle] 2RA olsluA
o) 3} e Al Aol Aubd ez FuEd o

Mo JEst Ao| ohfet 54 Avkel FAL skl 450 WTH ©Y
A(kollektive Einheit)2ls =0l 7o & o|a|aic.s) tha] walxid,
2l AgorAe] FUe oS Sof stulsolehs B4 wlet BrhE

i
o> % ¥ i

2 o
an)
o

u

=

]

52) AEAQ o3Iz slojjA =nl w1l 2slofA ZrtEE PAE gt
AQ)E Kool oJ3li= Ap4lo] At HE wheha T Agol digt AdS HH
Yol sk FAS Habr] wiitol vy HgAdnt Aedde " de
24 AGA0 TAGE 7ML Stk mEbA] R WollA AAR RS st
= N WA BRA gl digh A9, AR H4Z &k FEU 7+
5 e o3l gt A, 1)1l oI HFH R AR Fule gt A
S A= FHEA UGS vE P4 dge] oAtk aipsiriEte T
S Adsiths Hollale EA7F A7EA ettt
53) H. -H. Trute, AAIA, (Z5 9), RN. 18.

105



HA=F AI3471(2023)

o] Al e FEAAE TH RS Bl 2T EAIRA B =

HAES WAl Glold WFA YA Uelct. ofo] wlstel chex

ol mel2A] TS R} oo Ak WEA SAAL ohe Agot
BEY FARA QIS0 thaket AgolusH oSS WA WAl B
Aol oabe GeldEA EAERE Zlo] oy whie] els] =l A
Bkl cheat el ojshuAlel el ATk webAl of7lele]

= 7H%§% e D}"‘Zﬂ?'} OM THe kY 712 FARA A

Hl
g,
1o
oy
uir
filo
A
i)
"o
k1
1<
Pﬂi
>,
o
:?:
ol

°H°ﬂ JOW "Jﬁﬁi/ﬂ

2
o)
Hl
rg
rlo
=
rO
i
1o
o8
ox
=
B
o
i
oX,
o
d|m
oN,
lo
Hl
ol
o
N
=)
1
2
)
o
)

Q1 459 aas BAHOR WISk glov], o5E oA Shte @
0

P ﬂzsa% O S

s 9T

54) H. -H. Trute, A7A, (Z 9), RN. 19.

106



Aol £ wile] Hsith

&)

oA AT 4 gl 913 FAel WEEoRlelel feE 4 gk U
o1 =]
37889

E2X)7]7] 98t Bkt wdw gosith Aux|ak @Ao] 37
T}

D S S
o B lolx] Qs Wast BARAE niistolof Ttk AL %
o ojx7} gk,

ole} #Hste] 2T APl=ElE AAlE

° 7les /‘}9—3% A ]Eﬂ*ﬂ"ﬂ—% FUAl =4l 7iE

V=7H] & 2 ofn] AFRt SwlFEY e A AE v
2Rl Zdof M 01'5H3}51 R X*“/“é AE A=A, 7sEAd
oM Heshs Zl& "olMA w2 Aol ditt A3 o M2e
el £AIE A7kl Itk Alef| ogt 52 Ao diste] A7)
s U A ZAE WA FA, Ao A A=

g Slasirle ot 2EACR QgAsol Ashe mE AHA o)
Aot Welo] APt HEHow Fe ARk 2ulo) o 37
she P22 /I Qe 5 o] 1efE Bt ik W ARAE
o QI7ke] A5 ABIstL FuAoR Agkdeln FelHal g 2%
stk stefebe ojalEael wrreldelS Qalek stu osle] e A
5o) AYALYE TR L oRIAE o] APk E e BA
ol7)i= BRI 7B 0Pl 4 Gl wlRhAlthel 1A Walrk v
3 ZHA AR dolAd BAlsh SII ol @ Algeld Tl wleA

55) o]of thgt AAIgE =9]= W. Hoffmann-Riem, Legal Technology - zum Einsatz im
deutschen Recht, FHATL AS0H A1& 2021. 10. 59-84H.

107



HA=F AI3471(2023)

g 7|2ae FAE At oS Wik
oI 4 G AW S BAE cFe A gEez 4% 4
9127 AEsk askt o et vl 44 NS st of
W 8ok MR PP B £O8 o|F Holy 4 b AU

baela gk SeleleldE wagslRiel ARET A4
2 HaFUe HAsHs BAZE WA DA P HRN duE 3
AA ol BE Barol AVIsHe A9, 7Ee EuEEe
A, WU WAL WRA AP BAL o ol 0 & gk @
oRft HE AWSA o|F ogA Agstn U AT At
e ofeliAe) ookt A8 HhE el AwA HPe apshu
ek

3. DlefMcH 2ot QIFEH FIY

7. O2HMIc= =X ZRIRITF?

Z|Fragtel g, oluA] Aozl AldiE IAIE +dcke o
oM uEiAHe] B ZA7E Ao R 5 3}3-’ k. 71 5Hse 714gA
dolle vlashr] ofgle Fre= vEiAde] Ayt e st
o, gaFEe A SIS HSeHA 71% dIehollAl Hoh et
SHEE SEshe A7 mEAgTE AdideR g2 fseiE FEsH
L, ol A= vENHY] AAIRES] Ahreh i FeArEE A
SHAl Alofehe 2= olojd 4= qlok 2T AN 1 fd=EE 7
—‘?Ei%‘% Zﬂxé’é‘}i Wske BoM ol=iRt vHiAlHe] IS fiet
| 221E FokaL =, ol vlHiAlHe] Hiek=
AEet =wlsd, oejulsode] 9 YUY

=

32
o

-



wEE gy Adolehs BAleh melslel ofsts] AE AT AA
Ze Amol Wastch $A WAL PP TA dslmrrol
FJ_‘:_

ob 1T whel o] InlppFolmiy FWsii ok 1
nlgAle) mEe] EAls wle InpgonuE oFuiiolw oofx:
AATLNE WHAIT oh weA, vEAgE Fusde] A
low QAR 4 Qlevt sl BAINE wof Hulsly] wigolct ulax]
i Felm o Hlolux] gk ulEA Altlel mAUAE EFel: of
s34 5 14AE Eake S glow, golmi nEAl At
o 712l EAgelL o 4w QAL o7lelA dele] wigAltke
mjg TR ) s,

Adubom wnlg “EAR Al FHL 71 Ao A el
2 R A0 nlAs obd 2 ool miEe] 2He 74 4 gl
3 wEha 4Bl ofmloa Fge] FAel Fle] & 4 gick. =ul
MAe Aget 2o FARA AAle] Lol gt 24
cherat qlzke] Eolehs tieield = pde Hsls A
A7 AR oms 2ot 290 #4171 D 4 ek de TS
Axzom Aol ool gt AAWL WAL 4= §7] whEe] 7
Ape] A9l Fulow Q] ofgith athe wjgAle] BEE 93
It WHIFo] Aslels FAHelN FRA} o5l WA
o] BAl= ol sldst At she BAle] WAL vl

FHAF AAGE Fofelr] St =eek 271E THske Aotk 4l m|

om FlozAe] WA NS el AL S ek s A
) Aol ] vlAE ST w7ke] GEeld ZASAL 4] HHS

R Aok & BAsH ke 4 9] uhie] Aol 2 H5 o
5g 2402 so] FUA A4S 7FY 5 ok Aol B

109



HA=F AI3471(2023)

o] wlgAIiE FEA A 7} @'ﬂx}i omr ool ol
A ARl H% AYdow wosly] galel ozl vt
delehs RS Flo] YYAAS Fojo] HEshe BAZ W A9
ok ATty FEAYe} ojsjulole] way EAS A BB

Lt. Oj2HMIcHe| 7123 Fxldoll chet SUAURRNEIAO| 2451

EgourE i ua 20219 39 ATIERIHO| gt A4 A
o ulgNe] tiet rte] AME REOJRE QAsle] FES

<, 531 @] vEiAId, S oF& SAYSHA] &2 viiAle] 7B
7] A2z A2g AllZel e A A7l digt =vte] A
HFORERE 7|2y & oRE Jlels FuRe =S At
o SdAURAE =7 7I9HetR QR AAdE R Y 12 A2
A2 AllZe] At AA AE Hed oF7) Skl shuA,
WA B =R 7R S7re] g Akl dieh wheet Wold
ZAS) AR 7PAlE A2 ohdRiar B gk RiAlE o)k 22 o
SF 71289 olFA s Foll 7 7e %ﬁﬁl =7kl High
Hojdoln, w7kl Huolpel Z2 7jEde A¢E Jlek oleh g2

1w 2

o e
N ¥ 1

ot

o

56) A%, £ DS g9 1B - S AuRANATe Z)FEEy 24 o
sk wohoh shavolo] gel, BT AISOY AlIE, 2021 10. 3208 2% 27

110



Fo2 Yol dieke HE £l BElal ks dYdAlE V1
ol gt =7ke] Hoolfekes 72de w3 7se] w7k Hidt W
Holghs 7l2de] F Wolde dide AMdes JshaAE =7t
oje} L2 HIFE LA SHlsle Afolle dHAadE AR BT
o] 712HEE Hsfshe Aoleke AsiE AlAskaL At

oliRt A U2 AT MA S Skl Avads AV
obsdt Fade] 7l Ml ZAIE I A= Hlnh sk
A= o dopt 7IEW A2z A2g AllZe] mEbd =l At Al
Aol 27HE Boohks w7te] Hoolirt A eRe oksdt Fad
s 7VAHE I der s wieel dyad
te] HAdR|dE Sote] Aviads AR vl
SASHA ok vlEAlH= 2 dide] "rke HE el qlth ﬂ‘%}?ﬂ]ﬁ
© =Rle] AP A Ahrek d2 7ol diRt wvke] Huoge
oful 11 a7t ARt polnt A== Aol ofye} welo] 1ok
= At ddEE Aeol=E Ul AEEe AeR Hdrh 5ol @
Aok Zo] FEEdt 2A7IA HiEe] AGEE AF 7I1SH7IR st v
AT AA 2 AR AAS] ARl iR Hethe 71949l Aotk
othil, A= ob 2ASHAl ok mlEiAldivE AR ddAPolAY
MAEe] S T T ol el =1l el sigeiAl gobA 71
of FAPE 2 4 glon, S4E AAER vEa 7|2l FAE I
w2l vAlee] At A 7Rl Hidt =7ke) Al 7 B
e oksd F4d T vdd T1AIdieks g ] SHeRA TR
Y= I de® she o] ofym dFom AR dae 7= A

i

=
e
of

jubad
ri;
o
fE -
Y
N
tio
N
Y
X
X

57) “Die aus der objektiven Funktion des Grundrechts abgeleiteten Schutzpflichten sind
grundsitzlich Teil der subjektiven Grunsrechtsberechtigung” BVerfG, Beschluss des
Ersten Senats vom 24. Mirz 2021- BvR 2656/18 -, RN 145.

111



HA=F AI3471(2023)

O Wil Qrtss)

22 AUEAls vt A okde] tiat Svte) mEojr o
24 7|80 A Ao vRE Aoletut AFsigort 78
FAHS B2 FAARAL A9S 7K ok vEAe] Z1ea A
A2 Apeldtis A AFE BeEE kelh opdx olgo] Av|E
S gleh. SHARL Z)EAS] AnA 4AT Aol webd Sule] A
AA BEERE Wel bt WEA $EE 95U} gl ARAAE of
Sshe A9 mlAZE WA AelA S welEe WAsks e
FANE 7HE 4 ok sheekE uRt Aelel 24 el
A QP B Slste] Jlmste] ASHoR thestelof Bt
L oulold UAT ATA HERES Reshs 2 WelHom mol
Sfa b gk 3 olf wEAsE ok AESE A7k ohux]
G 7ME B7E ol MEEE AL &0 A7HZE ohlel ke 54
710 G QA WREAl 2T Ao o AU A B
QL Qlgke] A e Fetols] WEolLh webd Qlzke wlee]
B4 EAste] AT 2 el Qzket QWAL LA7kAe) wEE
oy:s} I $ke ol slAgEAR Al A o) o

S Ha & T 9de] AAMoR EAske Aol 27t )
AR At S wse A 5ol AlEd FAdEE WA
o] 7|uAe] AW HE R Ul ssoriE wEY 4 97| Yol

t}.59)

it

58) BVerfG, RN. 146.
59) A4, AR (45 57), 31749

112



%

%

i3
o
e
i
o
9‘L
v

O, Z2 DOIFH, UFE MYNS Nujo| A7} Ozt 1 A

slo| Mzot £30| ZLSHCH
SAAYAA} ulIe] EY FANS RASUAE olSol digt
710 7R BEolRE ARF A FUEAULlE AABkE Ht

ok & 4 ik MEAOR FuFpe ol FARA v WA
B R s
UL WA AL oheka shejehs A4S AAZ 1 "] o
Jol7) gl A e ol Budes wawn
sl ZAqlo] Bgstck chik vlAhE AR FugE
shejehe mlgAE BALoR A7 5 skl 150 o
R, e 48 ol oSSl 32 A4 dwe

v} geto] RAfsl] wiEe] elsuizie] deioh WU WAL W
Aolehs ZHelA ofds] 1 dAmest vekstck s, 1

A BAE BRHE 71 Fold QA AgAT BsE oA

2 mwmm HAZ Bole] 159 HfES AT 4

!
29 Uol FRY FANS AWsky FRY ATEE B
1=}
5

it

o
o

|

ox.
N
rr
2

rh
o

m
2
o

e
!
T
K

&
it
r)”
i
1]

off

—

N AN N
2 ok

oX,

‘

T
_E
s,
N' Y
)

7] ol A
stol vt lat AU PAE T A A
At Agefers o 4 glek R AR s gl 4 oaw e
W AESEA 2he ojsluEe] HREl] ujEel gue]

A 1ol hgA AP #A A el Aol 0134% gl
ek g 4 gick.

Hh e 7usie o) dalo] siEs Aol s
WE7E F7ke] S-Sl Lok B Alehs W RAY & glchd
ol Hrt muHoR AT & ol ANAYe] T2 THHT YAt
B AR SAH Jlsn Ame] wEi Agde I8, Wed AP

113



HA=F AI3471(2023)

o) HloRdat xste] Zrxshs WS Feithd wIsA A dol ot &
A A & e 5 e AoR Hedok 53] o3| v thE=A
nleAlivkS ti3Este oS AEshL nlAltiE Hoske A5 7]kl

J He= For7le 4
9o Aoz Holrhe) A

<
T R=
o] QIFat mie} o] aARe] WY WAje} Wt olsluiFFole} ul

Lo
o
=)
jN
N
Lo
>
H1
N
>
N

2 AFEA AR
71 sl A
9, b A7) S ol miEiAHer AR A AV o
Ae FERoke Aol dubzolnh. webA ofgjnlsole}

ghe A ST Snled Aok SRle] AR SrE Adst
© Aol A Al olop] & 4= =

ol mieiAldle] Ros duEa aapger FAs] ffste] R
RS HSAZIAL AR Hste] AjFshe gEe] oArEAel ¥

)
ux
2
u
1o
toh
=2
2,
fr
i)
o
2

o

Wgel MEH AYHS gushs dFe) BHo
%

o
o
)

flo

Aolet.

60) ofell gt At == A4, it Hos ofst HA| A, FsHe Al54d
A42, 2019.12.30. 333-359%.

114



Ac) Aol AFEL AL F 71EH Eee W AL ofn] ode
o7l S ofelat 71ed sHES AT BHA AL Y
27] Slat AR YA RS SAskn Asstn JI R R B
4 A=A At deln oleh TE V& FUES w4
S0l WS FaA WEee] Bet Feldoln AT AW WY 5
AT B A34el RS T Ao JhHy] tiel] Yo 7%
oz Awet WEE A% F7He A0 dAbET shAg 2o
AFAoILt To] mhEl AmelEe oizke] WHw AHE HESH: 7]
ol HolbA olF A 4 Yl ARl olZu sl Rrhue)

AT

s
=
3L ¥ 5 Uk e DAY S dmAel AgE 7T 9l
£ o] Apolch BE ol Qg L] qizte] 7]
2]
H

9 aEoly ST Tl thekst oA o

O)ﬁ
o
S~

daE|E 7|4 WHo] w7kl vAe e LAARY )
offmann-Riem 4= ¢g]&9] &

o} o] 71t glcke) “94l AR

o rlo
iy
A
o
o

1o
N
)
1=
>
o2
or
1%
i
ik

=3
LarE|E 7ol FAe] Zha Qlrpal B 4 Qe VM s A

115



HA=F AI3471(2023)

A Tk ol Bl YWeES UBA, Z 1 EHE YA 43
T S glElekE Qlztol A Y1ZSIe] JHAIE AN A el ¢

=
oh AFE7E 2RO s A9 Aate 58
1

/\],N Z 1 x]/l

=~

£ 7HIA 3 At (udiz)oltal iy Eol 24t ARl &
PSS == o =& AP vl digt side s

aEE2 JIIMAE Y o gla, A ARt e
ERF FaEEe HE 31 84 tigh I3 7]

L SoA WA . s Qg g
3

M
2
{r

L

lo
=2
N

i)

o\

o

(]

M o
jus)

=

&

3

7:‘4~ 71‘:}1%‘3

7-]
< WA 4 glck ﬂ%xo—% Hlsa 71%uo] qlgte) Selur} T

B w Bt opd el FARRA TledgA), HAEAHA
o] A 9ol A7 k.

YA oAbAA TAA 7k} A HAA A )2
g okt wizkz|%olu A2l Al ol WSS Holst
AR A9t EAEA AEE do] ZE uFA A

o a4 aTshn gtk elE S H W GPT 5 AW AV 24
q
o

rL
I
:
T
O

oAl Bash Holes BASE Aol oAl AHT xS
AL o Uobt B4 ARS 29 SE lck B3k WHHo] HEH

116



Aol

&)

B Aol Fatch

i

ALAHS B] 9 AR A FuENA AAGOE AL} 5O

2 A sl Aoew AASE 4= gtk Ao TLHE T4 AA}

Hom o]Folxt SPARE gIste] AMULAS TEsH 131?1 27¢)
el 84S AT skl Ale] Holrh Aol He A% Fi
3 e 4 gloml, FiSe] AEH Yeurh Al o3t oAy Y
WS ARG glo] 038 AAzHE AoR WolSelckd AW W
Fole, WEA PP YA A gFLS 5 Uk BE AL} wg
w20l B oAl AWy WFFoe, WA ofste] o

A7k AR Eolo} stn EANolof Athe ANES olds) ST 1
Aol WRHoIL FEIE ‘u aw.u} ol 48}% eittl
A

I517] olt. WA @msu 71**4 CRE zq}—wi %6}
AR A oA AR oleF Ao] Mol A% Ale} wzkR

of Ztof Boll olFolX FAH AARE A8 UYWAY FULT

oo e A

ogh
x,
H,
fllo
-
o
o
N,
2
o
k=l
% !
0,
(-
e
o
il
fo
ol
i)
2
fot
9,1'4
("
o
o
N
s
)
)

%
Mo
2
s
it
X
rO
o
e 1%
4

e N
o 1o
i g
0 ode
8 of
E3
o
o
i
N
i
i
o,
o
N
=)

ol
Ir
ot
)
o
o
10
o

o
oft
ox
o
=
rr
o
m
)
N
2
ot
4>
30
rr
N

~



HA=F AI3471(2023)

wa} I fE7|To A 9FFA] ¢lHo] o|Rojz|1, E3H o]g} 7o

Bigol aAsle] FRAT Apdatge] 2E vzum o35 e, o
S I S

. ©13, . el ApIEel gl dit Sfesrt s el
S8 ALY WO MRS Boto] el PE ARre] AEE hAlstol
7169 At WAskE agich FURY, e, VR 39

3 BAlE AT i FEZE Erhsta oA et e A 3 <
2 Aokl Ao 7152 Aol HAslE 23k mun Aoz
Az 2HsshA] 23te 2 olf+= Y asAelu 3784, Tl
= 7*10}04 A, WA A 2 AT Fi Bk v A
o] zal Ars AHS w2 SA|sluAl PRI AP 23} A}
ALA /K

i 710 A7t Ak Adeelld Ao A4 7eEE sk
9373 °1E01 A A7t Fashr] wfizolrh webA 7)o
oA RIFH A EARETHE JAEAs dargfsol %
ARE A or FAIBlaL AUYS FHsk= Zlo] A Faskal At
Zolgtal & 4= Qlrh

ThAl EelAbd, 71eo] AuiE E7RgE Zos Wwolselthal shrjeks
AR7|Te] daelEe] HAYUESS AEHHoz F2ske] 0| oEsh= 4
gol BubA olojofl miEEA] Y =l o] wiEd}: Fo] Adoleh=
2efo] Al=E dEohA] Y=g Hor FASL 1o gt ¥

X

U FHHES sH= Aolth o/lofd Weks wEA AU Tyl
Sl W o3} 7|&AlalE AAlsH: BEsk QusIBoRA A
i)tk A ouist, FEA Fe FY Folot ol FHL
Bato] 7l WAl Wi ojale] thgo] et AYAS gt R
oA Felzoln ATA AAE 9lstel 7%l e Rt WAL
2 ol WAY Brhuge ARtk steeke Jeg ddo) of%

118



Ao

3% %ol gstct

ot

al

i

ofx= Ak, FF T, =2UEY &8=, Al vAle Y 5=
Wbl muUEsk 4442 Brkge Batol Sulak ojslol thet
57 A4S AR Hrh 2 w5 Folof gk
webd olsls B AR o] sjse] Au) Aol s|& Aol 34
J W A4S wHsde o Hul, obx olEa ue} 2ol
WgALe WU Rolel) melsl vlzo] Awshe Bolel die B
A #ef Ao = sk AAIAS B AA 2 29 e R
T TWsk= 2MelS Atk AlZkstal Sk53H= E7Nreflektierender und
studierender Staat) TFo] algocracyS =HEstal =HIoA HYS tfa 4= Q)

th o] BN =119 Hole oAl A ALF Sl dF

e r}l

%

O

QoA MY Sulsi, Bl dep|ToRA HAS Folol §

E olBnlEolels SuEel RUH o oAE Ashe AU

NS, @S el B AN S0 g Tejsel uyY 2

TS Yol Ui Age Mushs 7xE AAY 4 orkd 9 A

3k chiold R ol MEAQ WRA AP el x8tE gl
o

I WX|Zolo] WA WAD ¥ - WA J|4o] AR,
ArEIR 2o by

/| /|

WA s SRS AXWA AR AR W A
shIs7) $istel 2ot Aule] virlEiel of8] 7o) Wele Bl
VA olalh AR WEel ueor Atk WeEYH W) WEH

119



A= A347(2023)

4 A7e AR Aol Azt AR gk Aol BakaA, o
2upde 2usm 27) BgEe] HAE ol T U, @A, 2o
kel WsloIAER ghoma Aol W WS x1°o%}1 Algle] deloh
g wEsld AUd WARe el MR wWale) Hud oA
o o st ARAA oulE 7 ek et ﬁﬂéw Bage 3
gEo] vt Y, B4, AL 27 oe Aevlue W
o] WHEo] Ul WE, WAL, Aol P4z

2
Ul WA ANE grgons F/1del S/ W oy
o

2
=
ok

Ll

¢

T P U B L A ST R B
st 194718 GAE WHFt 2047100 ol=d @A Fuel 7]
2 0, AREEd, BFAU 5 Bsel A¥A, WA ax
b EgE AE wAFOR WsRkAN WA P43 o) wEi WA
AnE WO S LA WHFY B R fAHU. AL
xRl Wa YAt anE gxsie J1Ee WHRelY Bae &
ZEAAE QU WAl 710 B3 5 WHA 71452 sl Je
B8k} Zo|e6)

whebq WA, AW WAFE A g WAFelUels WA

AT o) wE WA GRS S ojele uBAN YHBSE, oS

Sof A} P4 wTEYe (39 ool WHPEO] o e
A

g wolch opA I WA WIRFY WK FhPe] WA

AAT WAElE 2ol Sush Zleae] Tl glgltdl, ARk
Wb A9 ik 2%

N
AT AWE Aok Holm, Ak oled WA
A

2 ot ojust A7k AABHE Aolche) ofzjel

1>
i
i)
o2
]
pay

62) /34, ARFEIRE Al9w, 2021, 329
63) C. Mollers, Braucht das offentliche Recht einen neuen Methoden- und Richtungsstreit?,
VerwArch 90 (1999), 1871 o]} (201).

120



Bl FaL wo] Hehth

&)

EEIHS A AR HES B Stk o2 WANE F A

avdro Ry WEL WHREe 1 YAlo we

ol SRt =

TFAlTS vhstal Qo wEbA iy @AF 5 1 Aol Rt A
T T AAIE meolw, FAYL] AL viz foleh: Aot 2
FEo] Hel ool W=e FAIPTHeR ofojXit) o]e} e o]EH| 3
o] 3% 42 (Handlungsformenlehre)265 &A Ao HIHSA| o] F

oxle @4, dal Ax S g2 vleAA FHEEo

ok
ot
1
o
i
[
B
=2
ox
olo

ofi
ol

ol
i
=)
r o)
et
19
Sy
-9,

2ot v GEYPBE el Pl HEEe
23} ol5e WAY o2 A5AA] olEA BUT At hajri
RIEE Tk g b 9 Rtk AR SRy
A WH7NEY B ols 1 e WFAR] FaT FAOR )
T3 glou] of7le] ulHEE YPAORM FTUY Akt FYA
S W g AroR FAY Bolch S A ;
o ALk WIZRIRo] B oAbARo] Folshe Bl AW E 9
ZF
=

Molehs 28el 7|uleh HBolut gPMEcks WA dhalolt @Ak

1=}
suE 5o A S0l Euh Fiskal Hdt Ao AU AL 9
A g 7] el MRS, WEHY, dShsde WY AFHeR

64) E. Schmitt-ABmann, AAA, (2= 17), § 2, RN. 2, 67.

65) R. Pitschas, Entwicklung der Handlungsformen im Verwaltungsrecht in : W. Bliimel/
R. Pitschas, Reform des Verwaltungsverfahrensrechts, 1994, 229t o|3} (239tH).

66) BAHUHE S vBFA T8 Al theh FAIE AAkza o] dA o &
ok =0l g, 590] kb YAEsh ae] gyl Wekd T £ A
6673 B st HetAELA 2021, 9. 83-107H (949H).

121



HA=F AI3471(2023)

Ry
o271 5w} makolele BAIR
=]

2
&
ofi
o
=
=)
i
-
2,
il
2
X
et
ok
=
i

[

1010k sH=x|e] o8l o3l
SRS 1 okt W
o mjEElo] uAsH AAAS FESH= el deldloll s
pRlent g EAd Sue AgsHs 49w otk it ol
A R AR Bl g aAolehs HEhe W] Aol
=5 Wgol MBAMY WA WH 7%

o JuHow gashs A9 1 Aol thtA Hid, vE WA
L A9oE wE b WS o gt AR

U AFO] FHoR AT, Ted WECl SR AXNA 8o A}
2 AR o] A9 el A, WAF

=]
2]

o A HES AMIE ouide=H 23] thpute] Ao R
A

rE
i
e

N
sl
s
)
1
it}
k1
30,
i)
o
oX
1o
o

1
|
o
flo
e
1o
>,
i)
lo

ole} T2 AAd AT WA FH ot ¥ 7G5 vt
ARl HES AT A8e S Sl AAA EEolu A

67) W. Hoffmann-Riem/E. Schmitt-ABmann  (Hrsg.), Methoden der
Verwaltungsrechtswissenschaft, 2004, 253 ©|31290H); Ladeur, Vom Gesetzesvollzug
zur strategischen Rechtsfortbildung, Liviathan 1979, 339'd ©]&} (357').

122



PPl &1L %

&)

%ol gstct

B2 5o wefsle] WAl WA 7154E koS Ao] Was o)
vl “KAly WX (reflektierte  Rechtsstaatlichkeit)2] =4 A|7] AA|E
AHHOT Bafet 5 UTk® olfF Aol ALEW Wl sl B
of thgt st ALSA EEL AR 1l ohA wIFFRolofA] WHX|F2]9]

BAE AL AAlshs =UE =2y 24| A7l &5 “HR RS

i REHELE (systemwidrige Irrationalitit) 2 Z3HE ) o] 3Hgolut
He A¥ske ARlA 2 ol digh Ak =2ubA] i3] AAE

SEL seom WL AjZio] TABECL oulolch el oyt EEw
37 IS B WAL B2 o] X422l teljmloE ofof
AL S ABAL B B sk AR wEo] HF o 23l
A3 ofo]A|t Folck

2. HM9H HX|Fo| - HH 7|77 FEY MAUJUIN?

=

PP YA 5L AFHOR WAFAe} B
oA Bgelln BAstE GelozA Fagt ol s 914. 5
8 AHASES I BPAGOT A3 WATAY TAZL AW A
A0 A A5 A A AU S0 e ol

o u] A8 Flo] AMUOIERT0 W ad TN A
W AYAGo] WHY WBAIHAL] HlFo] ghola o Ay

=
=
AQAE AR Bast AIES A8sHet] WE ok A%

68) W. Hoffmann-Riem, Verhandlungslésungen und Mittlereinsatz im Bereich der
Verwaltung: Eine vergleichende Einfiihrung in : ders./E. Schmitt-ABmann (Hrsg.),
Konfliktbewéltigung durch Verhandlungen, Band I, 1990, 13%.

69) J. P. Schaefer, ZAA, (Z5= 8), 3824,

70) A, AA=E (I 11), 4461,

123



HA=F AI3471(2023)

3k A} S7ke} gkie] Folshe ALEl gelolAl A LA} Eekad
A SAol Sl ASole APBRL A, tolers ol 4
yeksbl Agal] olgehT) hA] WeE, A oAae
folsto] ek Bt FeiHel FuE ofTo] Wicka sl
ol BuEsto] ol AIE|T, AR AR ol
3% Wl DA P U BB ol v
Zo] ReAQ) Aolehs Behe Sheleke wzkelo]l WA A 2
=

)=}
ST WPAGORA Unel VNS Qs WAL T 4t

[¢)
gict. W2 W o] E A flse o= Jel 3EEA0l
A

o]
of 8

st WY 11171@ A0] Azl A WEY olole] Asfekt
4

ful

O

UsFozm Al Ao dejrt |3kst
c.-% AEste] ZAHoR Adskes At Hed,
< olet AR BTt wighARt A7k disiMs ool AllE
Utk o= APHETE W A9 Fgo] gEHel Ve AARe =
it s FAIE slEr= olSu 72 3d WAl dE] Hs)
ofE THOE PHLTAEE Yt & Folut fEutelld WA
0] YeEjol AR Al FEAQ ZAIRF AREo] itk oEHl BB
€ M9 F4 SEEs AEY 22 A, AE

2 YRG0l Mo V&GS fsle] el Sfsto] HoEle AfQle] =
el Aalieh AJAO APHAAR] ZALE Shent HY AR
A% AFazds aqs =i el HA EHe G4

Aol AT dare] Hel Hafol Heslke As= FAIRE Aok

2
[-'E]
S~
>,
rE
utad
>
1o
.IR
mlo

S~
o
i3
)
1o
o
>
i)
rr

_L4

71) H. -H. Trute, ZAX, (Z= 9), 13 37H).

72) T. Wirtenberger, Rechtliche Optimierungsgebote oder Rahmensetzungen fiir das
Verwaltungshandeln? VVDStRL 58 (1999), 139 ©]a} (149H); G. Wittkdmper, Die
politische Kontrollproblematik der offentlichen Verwaltung in: J.J. Hesse (Hrsg.),
Politikwissenschaft und Verwaltungswissenschaft, 1982, 190 ©|3} (193H).

124



FgRlo] =aL

ol L YHAES} oF 487 FUAWE] WYLEA} Y2}
e e I i el UAIE Al S A
3} QRS ok E} Sefubere] AbEiE WHAE A A

A8 5 A WHAGo] olRojdl wol} B4 5 A x|
%1 22 I AN Yo HE s Of] ukS AlAlska APHESL

2 491 Aol wste] AT of
S T
o). ole e ol wie] ohx At el o] MBS ART A
i gl AN Bolt o B4 B melstel WA WA 7]

= AR gzl HE AR W = 1%

g2 Bt o 5]
W apgoR =ofsk lo] Bashrh o]Euh KW HibLE L
Auete] ole ohe] the] mx Eaigch WA WAFL we
golx) Rarhs Ae Wb Avteie Quxel Quk wlo] U4
3 SRSATE WY 4 Gtk AROE olojlcki Fub4 B F4

o] HogiiEl tlad 53 2 Ueads ddHeR wiAsk] o
ol A aEE T &%) ARl sganel W] dad WA
HE 7] el Hek Ald =9E | it

A §YAT o] T HolE H|Eslo] tiokst e whAlAsS w9
She 2w iR 25T Fotol AAA el gt SEanE o
ol Wi o5 &% FFN T YFat SHof dig ARy sEeke Ad

AA FHHOZ QdNel o] REFsl] SRt Aolt:. webd esd WA
Fo= A WA 7% HEADY, BeatHEY FuE delaAlRke

73) S. Kadelbach, Verwaltungskontrollen im Mehrebenen-System der europdischen
Gemeinschaft in: E. Schmitt-ABmann/W. Hoffmann-Riem (Hrsg.),
Verwaltungskontrolle, 2001, 2054 ©]3} (206'H).

74) J. Pietzcker, Die Verwaltungsgerichtsbarkeit als Kontrollinstanz in: E. Schmitt-
ABmann/W. Hoffmann-Riem, AA|A, (Z5F 74), 89 |3} (1131H).

125



HA=F AI3471(2023)

st
b
ol
>~

12t A Blojut slfAa} IfEof diet a1efE EEsh] gk “H
74 ZE3p(kritische Offntlichkeit)S Al 5o do] oA ofE]

A ARk AR Ao
=

tﬁ
o it
N
N
g
=
"

3 WS B 2R AYTA ARE AjHos BPERe vF
2 b FFeke AP A ol WEHOR %‘Xééii% CEE!

=ael gHelelR olsfels Jule] WAlAlls o) A A%
2 Ug]7] ¢gt Bx4A 7)s(dienende Funktion des Verfahrens)© 2 H=
Aslel olu Apgatul 0 WAz st oA BAbEel AR <l
A3 Qv A sRel Aiget He 5ol aAg ujs Befs) 2
Aote] AR A e AEA oolg sk HEE e
o ST, S YW eI ST W YA B
X PEpgoA B Eo3t ouS sixul ARl
3t AIERI} QA HOIA ‘EHOM tie] ofafEbAllol

2
N
2
o
rlr
o2
ox
iy
1o
~
el
i
oX,
©
)
ELE
rlr
(s
iR
9‘1_4
pas
o
N
_,d
#0
ol
B
52
o

75) J. P. Schaefer, AAA (25 8), 400H.

76) olof tfgt H7}e} ]S Pietzcker, Verwaltungsverfahren zwischen Verwaltungseffizienz
und Rechtsschutzaufirag, VVDStRL 41 (1983), S. 1939 o|3} (221" ©|3}); E.
Schmitt-ABmann, Verwaltungsverfahren und Verwaltungsverfahrensgesetz: Perspektiven
der Systembildung in : W. Hoffmann-Riem/ders. (Hrsg.), Verwaltungsverfahren und
Verwaltungsverfahrensgesetz, 2002, 4291 ©]&} (451H); ders., Der Verfahrensgedanke
im deutschen und europdischen Verwaltungsrecht in: W. Hoffmann-Riem/ders./A.
VoBkuhle, Grundlagen des Verwaltungsrechts, A|2%, 2012, § 10, RN. 100; G. F.
Schuppert, A= (2 48), 103 ©]3} (123 o]3}.

77) B. Holznagel, Verfahrensbezogene Aufgabenkritik und Anderungen von Verfahrensstandards
als Reaktion auf die staatliche Finanzkrise in: W. Hoffmann-Riem/E. Schmitt-ABmann
(Hrsg.), Effizienz als Herausforderung an das Verwaltungsrecht, 1988, 205t ©]3} (220'H).

126



o Zefat ojslAIRl 7o) Folel a%o] HiEe £ A ojapadel 4
84 A} Bdolet.

1o
=)
N
ik u:
OHH
I
re
o
o
rx
o
ox
=2
ol
o
.l
2
N
rr
r o)
Ul
2

>~
>
rE
4
1o
(T}
o ok
oX,
of
2
o
S~
I
J;
\I
m
O
N
i
o
—L4 0:_1
ofi
o
rr

= HAEAEY] 7]E4d é_!??i Tlrzéolml ‘E—W OJ.T}?EP HRe} o] =0l
2lo] ARl Hlgolnh SHATE ojet 2 AEA WFTA= BHA
Aol e gEo] Wt ol Agdshd wAl7
4 Al MEA Eal Aot FATIHe] Hoh SISk
Ml dioke e welg AR Boleh S wehd oy by
2 ATl el et YR SAE Tt A e
A7 e = A Aol =3ekA] ok mabd BAl, & A 54
ot sAVIES B85, SR € Al=S St AARIF
o] IrlaiA o] AWMAPL B2 o] A} Aot st ZulSe] #Alwt
FoAs Ao =N nlFol Y E= FARE FA 7] FAbERt =R
Bl QAR wEY SavE de g =S Sk olet sAlel A9
A A Al ol wEbA AeAl FolE 54 IAlE Hes] M
Eoll AgdstA she AA Moz fE Hoh aapaolal A4k ol
Tl 2HE AEske Zlo] AARAYS] 2o Hu Fgdshe Wk
al = AAloAl Rt 71sA AP dRel ut
A g5l digt 213le] A FAleE Qljoll gt Feloll XA
Foll mEbAE Y Aagrh AR R o] gk =AHAel Y

10

o oX

78) H. -H. Trute, ZAA, (245 9), 131 o3} (25).

127



HA=F AI3471(2023)

Neslchs AMLS ojastolof shad, ol oslurhs Al Sl
wrh FASkL FUSERY QR ot B4 W A2

i

et A
oujgieh. weba YA =Rle] oigh Mo Adol| =] Hil Hrh &
8291 SaAlolata wtels A9 BT nwEeel JAS Bgs)
£ Aw AaHor nefght ol ] HIxkET Fejslu 2y
& Besls 128 onjshe AomAl W) golA mop Anw A
o] QEE SYeke o] =] digt YA YHo] Ryl AAA E
= Y] @Y A 9E W Ao] Ao aaAoly delde Al
3 4= Qe waslel Ao WAl Adsis Aol 8ld Folih ki
AdS 33 IS FHslol anpdlojets ghilo] ik Rt W
Foz 7H= o] 7Rsetal ok Wash Hos B Flolckm)

79) e Al Adof wIZHS A7l 7o = Hartmut Baver 4= ch33 2

& 4 AU, WA Al] Sk 34 e 1w
B olele] A7k BA BAS Bk A9 T A}

3
o

}1\-—'_] o= =4

A S S RS BEUYS YHeL S N0nEol 34 S
= 2

A

S

flo. °%
i

ot
ol
Frl:‘
i
i4
o
N
:‘i

S G5slL BASH: AL A o ol 9

8 7l
47} Ko | kb 24 S S oI £ 5 B dher 24g)
o] WA A% 1ol thet 9] RS Qs B Awael

o Auigle Rya uAle Nt BT 298 4o muE sk,

Wgebt oEg Bae wafsha Rahn wEshe 49 WAoR sHsety Ua
3 WS QM FRERo| T AAE LSt BA BAE BUsts e
seich olok ol WA WA slguct 4R Sae AYe Fasis 49l
FAA, 2AH AWt MEATYS BHRCH: P BF7IHe] S
Ty, W % 28, A Sl Aislel AEsoln geld B2 £ 0
A "ozmn PRI} HA7|To] 0|39} AT HWAX Zmol o}qa} EX P

dlofA] dF 3o Mo X= JLRE 33*46}1’4- H. Bauer, Privatisierung von
Verwaltungsaufgaben, VVDStRL 54 (1995), 2434 ©]3} (280H).

128



ek WFF-| U]
ot el AEH el A ejsjuise)
£ )2 o8] FHoRNE Busiel Y SA4 % 7]

.

e dxshe thlA A Aol gk ol
° 3
T —

juiss

ATk 7] Heh Heln a0 g AE Asw B
dajn], Aol ost BrhE 7]7io] wolSelt Y WHHo| Sasis
YA TA) BRA, e 5 ATsl] 9dstel AEE A o]2le]
= A9 TRt ARkEle] ol So| Lasithd o2 o|2ut A
yizollelo] EASaA Stk th Wi A& Welo] Aufshs
olslgalo] MFFo|RE FSolA $840] ki gheldoln], B4}

i)
H
o,
N
i
[o

N >
s
rir
ot
oX

-
1o
>
i)
oX
o
o
il
s
=
N
1o
o
w2
Y
o
)
z
'L



HA=F AI3471(2023)

Td HeE Hoh AR doR mjofsto] HRle] oAzt wAgollA Kotk Ak
shal WA AdE=r)t she BAl0)7] g olF st <J3ulE
Fo7t AEHoR AujAl ko @ nHE|QANE o)A thld wIFFo]
2o] Hr} AZAQl tjetor ATt 4 ggu}uq o= oJupEx] TESH
F9om, e Aydert T2 AdsideriEie olEHd
H7] Hrpe 9ol webd o} 7k azgf& Be Fate] ule] 27
& 94%‘3 2o ERHOS Yl Aol WYY WeF goiE 2
2= 9lr

31 Sk
=
AFAR WATOIS) HHAa Amen @ 4 G ddRe, B4
[e)

|

:‘é

f=

B
5.3 e 9o AR BERRAIRRT & 5 9l Aol

S WAFE ARk WA P B ARd nEyow
Qrslel 1 BAL A TIHOE A B Balo] oAt

e vgAst) 28 Holck. B3] ofalrh A el it 714w A
P Bt WAL AU BABKE Aol e A4S MBS



== o]Fojx]7] ofHtt.

ArfzsygHsto] AAsh= o] 2uF WA HMAFo= Ao AN
T A, PR A 5 APl ekl FgHe] 7 54
S BESHE A RAFORA o5d AWl oulo] HX|FolYed
et =g s oupHsE askal vk olEdt Ajme EFo] A
7IEls olfe AEA W7 dRlstE L JgellE Erekal HEAL
2 P B3 PP ankE FAlsks HAFoE o] HMeo
wheh efehs TAPZE dhl FARRD H1e] oate] 2o R Hitehs A
AR, A oarAAe FeHolar FAsHA o]FAAL Sl ARIA] F

o disixes =437 ot e5d =W WHAPAC] PP

e skl vk I¥vdE esd WHAFYE A oo YGelzke

AHENS A7l AOE 1A 4 Qov], F& FUS Pustn 19 o
3 AYS A PFOE WIS Ao Bolusht. Wl AFHOR A
¥le) lRglelel WREolel WAFelk ed Mal] YRt agel o
3

131



HA=F AI3471(2023)

EEELY

o8] FAle] AFA FFelY B wRd JFHS st A%
3 B Wt SREge) o8 FATORN YHL KR 3l
dhste] Aele A, WP IATE wet] R se] BYUE

o] that WA @ole Mkl

Folop g Mde s AERgHete A WA A
AR ATEES A W] et HolH A QRS Fuky
2%jo] weby Helsha o] 3
HohE 7|5 wolSQlch. d WARe] Sasks WA JMH a8,
ey 52 A gfete] A WL olelol= FEA] thaket AlYl
Apsle] o] ol Wasithe ofF olul thUA wEFoldele] EAst
T} gk ThA) WekE A o] Auishs ojslgile) wsselz
FE SO $840] e Yololn, AR WIS 4 ol

3 gJeka & 4+ glrk H,..dilﬂ%sﬂ o sﬂﬂxﬂm aﬂxgﬂ_.ﬂe 27} ¥
JEo] dEEA YEE WEA A9t IAS AEFoRM FulY
WA A9l Fush Sus 4 ks HolME A7 Auiske St
SAAE=RRE ke ol& oW Lt uioA lFAfA 2 2
= L iRt A=A Eehatolstar & 4 QLS Zlojth ShA|NE R
Zol7} gkl WA FAa aylels ez pRAoZ olsle] 18k
P4 BolH AR sl W Bo] sleiAs AL s
=53] oJalt AR Wl tet 7143 AT Satol

PR AP FAISHE A AEFE A9 HES Bkl el A



2 sl ALEA 7)ol Bele] B el Aol AgHd 4
Ql=tl, ol o] AW mafA] Fol dlA ot AWw F 4
otk Az AHsto] A ol2ul W HAFols W]

Agsk #g, AbERS AT 5 e ekl B3
AL ek A WNRARA ebd Auiel oo WX

2ol ek A= s oupstE 8skal gk

FAe]

WA, Y, WEFolUe], AP, WHTle, AR

133



HA=F AI3471(2023)

[Abstract]

Verwaltungsrecht fragt, Verfassungsrecht beantwortet.

Im traditionellen Model der parlamentarisch-demokratischen Verwaltung
ist sie die Verlangerung demokratisch-representativer Parlamentsherrschaft.
Behorden sind organisationell, aber nicht funktional verselbstindigt. Der
administrative Vollzug schlieft den Kreis zwischen freiheitsberechtigtem
Biirger, autonombegabten Staatsvolk und gesetzgebendem Volksvertretung,
indem sie den Freiheitstriger in unmittelbaren Kontakt zur Staatsgewalt
bringt. Damit legitimieren Verfassungs- und Parlamentsgesetze die
Ausiibung von Staatsgewalt sachlich-inhaltlich. Gemgeneniiber verbindet die
Neue Verwaltungsrechtswissenschaft legitimationstheoritische Fragestellungen
mit dem Problem der Verantwortungs- und Zurechnungszusammenhédnge im
Verwaltungsrecht. Aus diesem Grund wurde die Rechtsfigur des
angemessenen Legitimationsniveau des Deutschen Bundesverfassungsgerichts
entwickelt. Dahinter verbirgt sich die Vorstellung, daf die Effektivitit,
nicht die Form der Legitimation verfassungsrechtlich entscheidend sei. Das
rechtsstaatliche Verwaltungsrecht beruht auf einer formalisierten Status- und
Funktionenordnung. Das Techtsstaatsprinzip steuert durch die Eindeutigkeit,
Bestimmtheit und Klarheit seiner Gebote. Dagegen ist der informale
Rechtsstaat ein Widerspruch in sich, denn wo es an der Eindeutigkeit des
rechtsstaatlichen ~ Gebots ~ fehlt,  gerdt  stattliches  Handeln  zwar

notwendigerweise in den Zwiefalt brauchbarer Illegalitit. Informalitit kann
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aber nach der Neuen Verwaltungswissenschaft das Verwalten erleichtern,

wo Formalitdt Implimentierungshiirden schafft.
Key-words

Verwaltungsrecht, Verfassungsrecht, Demokratieprinzip, Lgitimation,

Rechtsstaatsprinzip, die Neue Verwaltungsrechtswissenschaft
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[Abstract]

Wechselwirkungensverhiltnis zwischen Verfassungs- und
Verwaltungsrecht im demokratischen Verfassungsstaat

Die Formel von F. Werner(Verwaltungsrecht als konkretisiertes
Verfassungsrecht) ist insofern giiltig, als er einen Anhaltspunkt fiir die
Anerkennung des Verhéltnisses von Verfassungsrecht und Verwaltungsrecht
nach der Griindung des Verfassungsgerichtshofs liefert. Paradoxerweise wird
sie jedoch mit fortschreitender Konkretisierung zu einer Barrikade, die die
Entstehung eines neuen Bewusstseins fiir die Entwicklung des offentlichen
Rechts blockiert. Insbesondere werden die Probleme und Grenzen von F.
Wermners Konkretisierungsformel iibergesehen, wenn man oberfléchlich an die
Sache herangeht und handlungsbezogene Argumente entwickelt, ohne tief
dartiber nachzudenken, ob die Konkretisierungsformel unter dem attraktiven
Titel der Konstitutionalisierung ordnungsgemill verwirklicht wird. Wir sind
in einer Situation, in der es nur ein Slogan bleibt. Die Konkretisierung des
Verfassungsrechts durch Verwaltungsrecht von der Verfassungsebene her
anzundhern, ist eine Art Top-Down-Ansatz. Andererseits ist es eine Art
Bottom-up-Ansatz, sich von Konkretisierungsformel zu 16sen und ihn aus
der Perspektive anzugehen, dass das Verwaltungsrecht erhebliche
Einwirkungen auf das Verfassungsrecht hat. Der Top-Down-Ansatz kann zu
einem realitdtsfernen Ansatz fihren, so dass die Gefahr besteht, dass

Verdnderungen in der Realitdt ignoriert werden. Die Situation, in der das
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Recht, eine Sozialwissenschaft, von der Realitit getrennt wird, zerstort
seine eigene Grundlage. Die Konkretisierungsformel von F. Werner lieferte
zundchst einen Anhaltspunkt fiir das Bewusstsein fiir das Verhéltniss
zwischen Verfassungsrecht und Verwaltungsrecht, doch paradoxerweise
nahm der Konsens deutlich ab, als die Konstitutionalisierung des
Verwaltungsrechts als weitverbreiteter Trend stark umgesetzt wurde. Aus
heutiger Sicht entspricht die Konkretisierungsformel von F. Werer der
Briicke, die fir die Entwicklung des oOffentlichen Rechts und der
offentlich-rechtlichen Studien geschlagen wurde. Da sich unser Studium des
Offentlichen Rechts in Verfassungsrecht und Verwaltungsrecht gliedert und
es im harten Verfassungssystem nicht einfach ist, das Verfassungsrecht
zeitgemd3 zu dndern, ist die Situation ganz anders als in Deutschland. Um
jedoch  die  Entwicklung des  oOffentlichen  Rechts und  der
Offentlich-rechtlichen Wissenschaft zeitgemill voranzutreiben, sollten wir uns
von F. Wernerssformel losen und das Wechselwirkungensverhéltnis
zwischen Verfassungs- und Verwaltungsrecht als dialektischer Satz

erkennen.

Key-words

demokratischer ~Rechtsstaat, Verwaltungsrecht als Konkretisierung des
demokratischen Rechtsstaats, Wechselwirkungensverhaltnis zwischen
Verfassungs- und Verwaltungsrecht, Verwaltungsrecht als konkretisiertes
Verfassungsrecht, Konkretisierung der Verfassungsrecht durch
Verwaltungsrecht, Verfassungsverwaltungsrecht, Verwaltungsverfassungsrecht,

Verfassungsrecht als abstrahiertes Verwaltungsrecht
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[Abstract]

A study on infringement of property rights by seizure and
forfeiture of drunk driving vehicles
- Focusing on the possibility of introducing civil forfeiture
in the United States -

In order to eradicate drunk driving accidents, the Supreme Prosecutors'
Office and the Korean National Police Agency is implementing measures
focusing on seizure and forfeiture vehicles of serious drunk driving
criminals. Many countries, including the United States, allow the forfeiture
of drunk driving vehicles used as a means of crime. The seizure and
forfeiture of wvehicles, which our Supreme Prosecutor's Office and the
Korean National Police Agency are responding to as a measure to
eradicate drunk driving, is a criminal measure and is different from the
forfeiture system in the United States. Although the seizure and forfeiture
of drunk driving vehicles by the Supreme Prosecutor's Office and the
Korean National Police Agency, which is a forfeiture executed as an
additional criminal punishment, is a strong and strict response to drunk
driving, it is questionable whether it will be an effective measure. In order
to take stronger legal action to eradicate drunk driving, it may be effective
to introduce a form of litigation in rem that does not require a criminal
conviction, such as civil forfeiture in the United States. The forfeiture of

drunk driving vehicles in the United States is a case of depriving
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individuals of their private property rights on the grounds that their private
property was used as a means of crime, rather than the proceeds of a
crime. The forfeiture of a drunk driver's vehicle not only deters driving
while drunk by forfeiture the means of crime from the criminal, but also
contributes greatly to the social public interest in that it can contribute to
the safety of society by blocking future drunk driving attempts by potential
drunk drivers. In order to not violate the Constitution, the seizure and
forfeiture of drunk driving vehicles must be carried out to the minimum
extent necessary. Even in the United States, civil forfeiture is considered
prohibited if it reaches an excessive level. The seizure and confiscation of
drunk driving vehicles implemented by the Supreme Prosecutor's Office
and the Korean National Police Agency also maintains the proportionality
of crime and punishment by allowing the driver's vehicle to be confiscated
in cases of serious drunk driving. Property rights are limited by the social
constraints of public welfare. The social binding nature of property rights
includes not only public law restrictions on property rights, but also
judicial restrictions such as prohibition of abuse of rights. Property rights
are guaranteed to be exercised only within the scope of social constraints.
It seems difficult to deny the legitimacy of confiscating a drunk driving
vehicle when it causes serious infringement on life or body or in similar

cases, even from the perspective of the social binding nature of property

rights.

key-words
property right, drunk driving, civil forfeiture, criminal forfeiture, administrative
forfeiture, social binding nature of property right

257



HA=F AI3471(2023)

Aned
()
R, “EAAAEO] A el shAlel B wel, st Ald
21, 2006. 11
e, “wuat Aglels vl wlEA Yo] ZXe ojup, Taewsh A
83% 2016. 12
A, “azo] WaRe] wARAEe] Bk AT WAl AN FAlo

27, Azl 21438 AI3E, 2014. 9

“AHEFA ] =ell et A+, THafAret Aty A9H AE,

2011. 4

Hhyle, “ol=ro] S5 XAl Alpe] tigt ARFEFAIE] we A, THEkd

Its Al4E ABS, 2012, 2

“EHETAE =Y Wt T AW

A Az, 2022. 2

A, “HF4e] B Q3 B4 gy SR 927, TEAR
A=, A723, 2021

A4, <A sk BT 1 Agke] ddid ou)r, TEXFH A
3 A|907, 2020. 5

FAVA7&, THIAAE "ol QlojA AAE T Ale =9 AR, THARY
o] A5k TH A75E, 2022

olgAd, “HFERM YESA R Tek E 7R AR, Tk
A26A A3, 2015. 4

o3|, “AAHHO] Jdt ¥BP, AqtEalA, 2016

o|g3], “AiHHe] 4ol wet 1A, AATAL 154, 2015

olZE, “HFYFF Yo st 1A, "=y A3TH Alls, 2013

AT, “HYZIERALe] ZEHY AT, TEHATs AlRSH AdE,
1997. 6

oy
ok
=S

i

Ol

P AR, R AT

[e)

258



SFLAATF sk Boe AN Wl o

A, BANMA WY Bho] BRE AT, (A ol B3 A%, A

84 Al2%, 2016. 12

[&)=3]

Andrea M. Jakkola, “Civil forfeiture reform: The challenge for congress to
preserve its legitimacy while preventing its abuse”, 23 J. Legis. 93
Journal of Legislation 1997

Caleb Nelson, “The constitutionality of civil forfeiture”, 125 Yale L.J. 2446,
2016

Catherine E. McCaw, “Asset forfeiture as a form of punishment: A case for
integrating asset forfeiture into criminal sentencing”, 38 Am. J. Crim.
L. 181, 2011

Christine A. Budasoff, “Modern civil forfeiture is unconstitutional”, 23 Tex.
Rev. L. & Pol. 467, 2019

David Pimentel, “Civil asset forfeiture abuses: Can state legislation solve the
problem?”, 25 Geo. Mason L. Rev. 173, 2017

Elizabeth Weaver, “Money doesn’t grow on trees: Civil asset forfeiture reform
is a necessary precursor to police reform”, 87 Mo. L. Rev. 343, 2022

Elyssa R. Ellis, “The silent war on individual property rights: The necessary
reform of the Kansas Standard Asset Seizure and Forfeiture Act”, 59
Washburn L.J. 103, 2020

Erik Luna, “The perils of civil asset forfeiture”, 43 Harv. J.L. & Pub. Poly
23, 2020

Gregory S. Alexander, ‘“Property as a fundamental constitutional right? The
german example”, 88 Cornell L. Rev. 733, 2003

Jozef Forystek, “The rule of law and the effectiveness of enforcement of
claims of former owners wrongfully deprived of their property”, 41

Loy. L A. Int'l & Comp. L. Rev. 489, 2018

259



HA=F AI3471(2023)

Michael Bothe, “Property Rights and Local Zoning v. Nature Protection: Some
comparative spotlights”, 42/43 Urb. Law. 357, 2011

Mila Versteeg, “The politics of takings clauses”, 109 Nw. U. L. Rev. 695,
2015

Philip A. Talmadge, “The myth of property absolutism and modern
government: The interaction of police power and property rights”, 75
Wash. L. Rev. 857, 2000

Rachel Jones, “Excessively unconstitutional: Civil asset forfeiture and the
excessive fines clause in Virginia”?, 25 Wm. & Mary Bill Rts. J.
1393, 2017

Rebecca Hausner, “Adequacy of notice under CAFRA: Resolving constitutional
due process challenges to administrative forfeitures”, 36 Cardozo L.
Rev. 1917, 2015

Rebecca J. Huss, “Ensuring effective tools for a challenging task: Amending
the Animal Welfare Act's animal fighting venture civil asset forfeiture
provision”, 78 U. Pitt. L. Rev. 399, 2017

Rishi Batra, “Resolving civil forfeiture disputes”, 66 U. Kan. L. Rev. 399,
2017

Steven A. Morley, “Federal asset forfeiture and the military”, 63 AF. L. Rev.
197, 2009

260



A8} Ao

]

~H
T

o

A Study on the Practice and Analysis of the Judicial Review

in the Constitution of India

o] A 4(Yeo, Gyeong-su)

263

I.

264
264
265
266
267
268
268

Lo [ PACDARES ) 0 2 (RO NPNP

(o)
R

1.

269
269
271
276

2]

L= AR EAPAT - [ e

L Qlm= o

A= A4z dubeA] S5

=

*o]

261



1347(2023)

4

5 X

=

278

@;O
of

pal
ol
Ble)

o]

Gl

H

—

0

278
279
281

282

)

283
284
286

262



QUE AP APHY TS HEshe b lue guelolt). 2lwe) o
MRS APAQl Hae] HEAn SAEEIAET 2 Aske Beta
Q. QLEolAE e AHY SEAE QAT glek QlEelA
Aol T Als7h AE e i) Hate] 49k gk Uge of
#7h sl QR U U o, Fa0) S A A=
Ao A8 2E el AFHoR Astel @Sy gt Bz
A duEe FHAN A ASE B DAY s Al
DA TS Biat ARIE Wk QLR EEe olefdt fromt
SIREENAT ZULSAES BT ek

UEe] APANAE QE AU APNO) SYAES AU ook
th ol e ol ojslele] wAML AAet FRL fA)
QUE HHAS ARl WAL AW ARAEL FoasS B
A, QlEe] Zagt FPgAE Ao st olet Zel, 9
oA APHES] ATE ol FRoIA WASHE K-S Askc) o
 Qlwmol ] AR olghe AHANY FHS n|dle] WAsks Ak
Qlgicka Bokg 4 gk

B oeme] Ay ol tpEe] AT FHIeIAE ol WEA AL
wie] A QE AR TR S43 SY4 Ten AE guede)
Ay TR Ao Ao Wi S Avimia gk

A3l pEEe] SRIMEAARIMAIAS = Bl slaus
AR fT S A B qim%su AR Al
J

O

’i

¥ M

263



HA=F AI3471(2023)

o]
2

A Q= opele] Bolad ST AAV)IAE oL Hid

[e]
ool SN AHY I7E A, A ARles dTEA gtk
o

ofd

£ Apode ARo] AHasAES ofd Suod ulmsiel, 245
A gk B2 feluelel dEl dAwady BelE g sl Aol

9lo] zlo]d, YA 7|12 =Zo] HAA zo]

L= 1T

ja)

o]

o] St} olefat o9z QlErt ART Whdol etk = 1
Ml LES 4AfE] 2 5 glexehE, Qo] HEASAIET} Selet
) ¥

4 glozlgla ®rh Selyelel lws)

QEo] WAAL gl mEW A G wa Yk g S,
QUEolA] olgiFae] fleiol @A Ak Welel 23, WL A
=, BBy AAS A4S Alolch. chik LWl FAS Ao A
S, QIERY] TAE BetEe] @A wgE] gk o 59
FaZ B, AAES GFAZY EA, B W, dole] chagu



QA= AW APAAALEY e 24

2o NSRS A el TR Yk ol wgsEol, o=
Al BHES Qo] Apil AEl] glom, 9T Aok ofeum

=
2 s 553 PAOR AYRE 29ET gt

N |

2. QIE WA TAUHES wHSH Atsel £

— O

Jm

SFREL Belseln] Ei Al b AbEio) A
At FEE 4 ek F2 QA Ske Fojch 29 we] EAJshe,

Melo] EAIRIh chet HIApEleke HEAl] dskw Sl
FAAES Adek sh Seluelel e galste] 9ol Hurpy]
2g JYoR ATHOR TR AAAS T oo} o] e
Mo it o) $54 paE Qs Futch Ayl wek 1 e e
of APHAAZY WER EASka, @ We] neh e Akde] APHA
7} dER AR olZe ApAIAC] BAHL Kol ofleh Ay
AAL] FEHL Holo] Bakgt 2 ek

s
oX
ju)
o
Hu
o
fr
¢
°
r
>
rE
_)tl‘l
2
i
Mo
of
o
=
30,
0
rO
H
;
o
W
T
1o

1) 2734, A=gRolA el o3)Fdat APHAAA 24, P& A26%, 2020,
60%. ; Mukherjee, M. (2023). Justice as Equity and the Making of the Indian
Constitution. In N.S. Bui & M. Malagodi (Ed.). Asian Comparative Constitutional
Law, Volume 1: Constitution-Making (pp. 337 - 362). Oxford: Hart Publishing.
Retrieved September 12, 2023.

2) 74, 19473 o)F Qw9 X9} ALS]E3}, India-Korea International Symposium
Theories and Cases on the Multiple Governmentality, 2020, 41,

265



HA=F AI3471(2023)

FASH B Fele] AMAAS LGt ek ¢
wo] FGe} ZARA 1S ek

7 Q= oY CHEEEDE cgee| Ent xHA

qHge dEed 19l 33210) e
1Y e T 3
o2 o} WLKLE AY A|24% A3, Q= WA AT 4

=]

1l =

Aoz, 24 59 5 BEUY WAl AT AL ge AP
o

old,
o,
B
rE
i
o
o
of,
s
oM,
o n
rO
9L H
u)
rE
(o
ﬁ
=
at
>,
it

o

4 N o w
o o o

O,

1

i) (ol

yo !

O] Aol et vﬂf& %1119} o
H Al o 5ol A FolA dERit(E W Allds= x1]3

3) = i Y YRS ZEste] Ad 19509 ARollA F 8USE 7
3k o]Z, 1956 11921, 1960 1421, 1978 18921, 19861 2621, 20081 3121, 2019
g 349lo= sl Qlok

4) Nick Robinson, Structure Matters : The Impact of Court Structure on the Indian and
U.S. Supreme Courts, The American Journal of Comparative Law, Vol 61(1), 2013,
at 101. Pages 101-138.

266



Q= BN ARTRel S A AR SRe gt Aow
ek QAmo| i AP E3e theat o] A AEpzoR

Bl Rty =7k =7k FAQ ARFOlM AARFREE AMEE &
HAZZ] gt 2215 Fslior dok(Ql= AW A50=). ofef gol, 1
W AAFERY AR SH1E % AFe A= Adelde BA
3lal Qo)

W E FAAR 18R =7Eel Sl W, e Ads 4t
e B 7F ok Ak i) AU 65A0Ith(}lE A Al124= A
2%). e AW FERS B 9 58 S olwE et s
A i 2e]e] AU kTt S4ste], 4 2 23 ool F9
ob, disg el WEel webA MEAelA sdEri (e A Al124x A
4%). 3 = Aol HER A Fus tiHuelAl Alsior ot

ol

WEe] SHn g aen e Aol B Wk U9E F B
e A S RckelE A Al12sE
chl Q% e A olFel ARY AR ok HhuTe S

5) Singh, Mahendra Pal and Deva, Surya, The Constitution of India: Symbol of Unity
in Diversity. Jahrbuch des Offentlichen Rechts der Gegenwart, Yearbook of Public
Law (Germany), Vol. 53, 2005, at 649. ; Srikrishna, B. N. “Judicial Independence,
, in Sujit Choudhry, Madhav Khosla & Pratap Mehta eds., The Oxford Handbook of
Indian Constitutional Law, Oxford: Oxford University Press, 2016.

Robinson, Nick, Judicial Architecture and Capacity, in Sujit Choudhry, Madhav
Khosla & Pratap Mehta eds., The Oxford Handbook of Indian Constitutional Law,
Oxford: Oxford University Press, 2016, at 330. ; Deva, S. (2014). The Indian
constitution in the twenty-first century: The continuing quest for empowerment, good
governance and sustainability. In A. Chen (Ed.), Constitutionalism in Asia in the

6

=

Early Twenty-First Century (Comparative Constitutional Law and Policy, pp.
343-366).

267



1347(2023)

4

5 X

=

Pt 25

o} Aol 0]

4 E= VM= &E A

% FE U ot
QEHRlE A A124% A7

A=

A

I
i

=
pu

I

). AoflA= o

&

2~
T
= A9

| Xplo A A

Zo
B S

il
o|J
o

i

o)

L
s

7Rk ol AuEd, O o] 714

= W A132=x, A133x%, A134

il

A143z). @ o

i
Y

=N

]

R

AN =

e
=

T

94

—_

30

X
_Il_
G

1

tod

)

Al o

= 2elsiA A

74

S
=

ol A

=

oF

| cpRas

Ik

of 742

|

= e mE

PRLE

O
=
%D_]

A3

21

I~

o
(=S

ZHITHRI= AR A141=x). T22|al Qe o

ol

Y

3

e
=

AR EE ARIOA He] 7@

. Article 137,

7) Choudhury, Abhisek, Review Jurisdiction of Supreme Court of India

2012.

268



o

ro,

1

Ir

'
st

40 oE fp

Hl
N
o

1=}
QU= FPAIA S o] EGITks A Awoldt AAMEAAL
B FHOoE st Uzl Y AT 7l g TRt 4
olol ek o|Zle AAoRL olw Mol FHYL I 4

A717F = et

4

8) A, ofAlot Aol dX =7}, QI ofAlopR| e R "rhaFAd+Asia, A3 A3
5, 2020, 4%,

269



HA=F AI3471(2023)

Lt Q= sided AMEAAS 2AH

Q= FHel A el SNBSS Adcks BEe 4L ¢
o Tht QlmelAt ko] AR, BHO) SAA APEE SIREEA
A I SRR B, QE e vl Ak gel A
4 WEY AYS FAR @ 5 b TS AR aARoRs,
QLT WA SFNBAH B Sl Ale] 2A zFoRE o A
B AR A ARzl lE @ A3E Axdel wEw, =)
L /lRES v EE ol MBS ARE 4 glon, et wEe
2 SelEhs WSl el el APAReh I FAEe] Qrhin Ed ol
Ay AREE VR PAS RS WS TS Yok A @
H

A A2 mEw, olm WA 1R o] Held Helo) A 9
sfo] Aaat 2400 B9 el Aa Hels wAEchem 74
so] QIeh1) QE dhEge oliE Wy el 2AAsk] AREEAA
2 YAt gk

9) Gambhir C, Walia J. Judicial Activism : A Retrospective Indian Experience.
Indian Journal of Public Administration. 57(4), 2011, at 939.

10) S. P. Sathe, Judicial Activism: The Indian Experience, 6 WASH. U. J. L. & POL’Y
29, 2001, at 38. ; Raeesa Vakil, Constitutionalizing administrative law in the Indian
Supreme Court : Natural justice and fundamental rights, International Journal of
Constitutional Law, Vol. 16(2), 2018, at 493.

11) Q1= 3 A3z A2%te] YEL tf23} Zt} 13. Laws inconsistent with or in
derogation of the fundamental rights - (2) The State shall not make any law which
takes away or abridges the rights conferred by this Part and any law made in
contravention of this clause shall, to the extent of the contravention, be void.

12) ol Y A32x9] AFES o33} Zth 32. Remedies for enforcement of rights
conferred by this Part. — (1) The right to move the Supreme Court by appropriate
proceedings for the enforcement of the rights conferred by this Part is guaranteed.

270



Q= e A Peleh Al WS BT Wsto] A
A 7V 7R AbE7 1o R bR o]F W, )
f Fol APAZSR kel ARt ol ikl BE 9l
AT B YA Q3] A EE BAHE

)]
=
Z1gi). ol Su, ARy 9% fio] 2as

0O

oo} he Hakgolthls) EF ol el W] 78t WAkl A3 olw
AHLNE B & 4 rhe AT ARl A|RITk0
SHAlEE oleidt QRe] wigkAel AsRrks od Qo] ol Ab

%S

o
S Qe WES BE AAYOR AT gl olth 9% Hhuel
o @ mEo] T AMAALY B9l W B AWML
A= A JBTE WelE HAIEOR A A

olt}.

13) Lokaneeta J., Debating the Indian Supreme Court : Equality, Liberty, and the Rule of
Law. Law, Culture and the Humanities 13(3), 2017, pp. 353-368.

14) Payel Rai Chowdhury, Judicial activism and human rights in India: a critical
appraisal, The International Journal of Human Rights Vol 15(7), 2011, at 1056.

15) A - ek, Qlwe] FolabAw] et uigka W, olsjoleist Weke
7 A22W A2z 54U 6035, 2017, 369%.

16) DAM, Shubhankar, Is the Indian Supreme Court Bound by the Indian Constitution,
Public Law, 2005, at 239.

271



HA=F AI3471(2023)

7h AEE S HE Ex}

Qe WY A3EAM B ARl R S TS ekl
Rzl side] Aol Bk WLk olalzk A ek olsle] A
o= Wyel gl ololxm itk MEL] HPof A E: 5

oAl urolst ALE o8] okeke Buslelok shm, olu offlelx] 214
AHeled B B EHI9 350 2 o] Fho] qlofof Fehn ol
2ol Qlwe] AR Peltete] 490t vmstd AgHel BHE A

Y 9)

e

~

Lt Q= CHEEC| =i =20l 2ret AFHAAL RIS

Qo] AN oslet il elael e FAoRE J|1
o AT ARAAE SEsks AnE olojgith 2w AE Ao
ojgjo} TiHe Aolel A olftolxl TimEAel kA AlE Abwmul chewt
2ek19)

17) A= A A8 7Nt 2o B3t AR5 7ste ddalsle d3)
A2g 2 TERL Y S AelBlo] oF S g StollAl X AN =AY Ht
TS FaARE ZjAE 4= Lo, jigto] o
Hheel S 2/3 ool gl Sk A s A mike) 8ol wet A
B},

Rajagopalan, Shruti, Constitutional Change: A Public Choice Analysis (March 3,
2016). Oxford Handbook of the Indian Constitution, 2016.

ofo] Qlw Thiue] WALe] WAL et 2 712 AFATF ek 4
(e i fAEAAREY 32 5T, AR ofAlord Ty, ofAlord
T AI5Z, 2009, 89%-113%)3 MiFF(Q1= TR &f-d 42 HA - EXAY
I A AReAS AR, TR, A=AT A5H, 2010, 127-152%)
I8 ZRARIE A FAAL a2, 2014, 467%)9] A3 A7) Qich
Arun K. Thiruvengadam, The Constitution of India: A Contextual Analysis, Oxford
and Portland, Oregon, 2017. z}-2] #|7%{CONSTITUTIONAL CHANGE)o||A] olx=
FAe) AR} ol o)sle] Agle] B olw oEYe] AMANES HE3t S
A8 sjdsta gl

18

Z

19

~

272



3

AR, = HYL 19679 Lt LHE(Golak Nath) THEO A= A
713 T dH e SHAlE ThAlgit)20

At 195149 Q= e 23)7) AR EXNEHeto] AL At
A ek AMFE 1 24S k2D SRRk Qe ﬁ‘%iﬂﬁl& A=}
(19519 AHF ; A AB1RAZL} ABIBRE F78te, FolA St B
A 7|&H(Land Reforms Law)o] &#HE <¢l1A3Ic}), Al4xH1955¢ 71
AB1Z9} ABIRAS $A5t0], EX| A HHA] oR= 44:90] tijito]
A Eetka gget) 2eja AT7AH1964) AfFelAdE A EXAN
kY] TS Azt A A e o3t ol dY A

=)

c

o FAS WaEh A, Q= APA JlEAS A ABesze] AP
o €8 Fd Bl Aol ol ik B4, Y % e
o ABE A2 WE P, ebd odE ARy RS &
& EE APk A9els e ] Raw me % olek AR,

Yt @‘iﬂﬁ]@ﬂJE 23 —5‘]'04 AHAG D] ool A AFA A A7dsioF
gtk ojef o] Qe e 237k AYar Sl A O] Zgde] b
AAE sk

A, Q= thRHS 19739 AAEPEE(Kesavananda) FE A= <3H
9] 7]E3LZ(Basic Structure of Constitution)>Zh= HE|S 2|22 AA|gH
th22) o] Abdo] e AwEH vt gk Qe i EeEauE
T o]F, Q= O3l AR4AK1971 )} A252H1971) FRIS 7Wg7ich

20) GolakNath v. State Of Punjab (1967 AIR 1643, 1967 SCR (2) 762).

21) Sankari Prasad Singh Deo v. Union of India (1951 AIR. SC 458).

22) Kesavananda Bharati Sripadagalvaru & Ors. v. State of Kerala & Anr (AIR 1973 SC
1461). ; Ullah, Dr Aman, and Samee Uzair. “Basic Structure of Constitution: Impact
of Kesavananda Bharati on Constitutional Status of Fundamental Rights.” South
Asian Studies 26.2 (2020).

273



HA=F AI3471(2023)

A ols N AW =Sl wEY, AW ES e 2ESS =

graUe] AAA el B 5 QS AT A A EYe
1

o8] olsle] wy Ao o
Y RS RAR o 4 ok UEch olAS A= AR w1
o] 72 Welm BAge Aolrh2y

A, Qe oS 1980 vl 28}AE5 % (Minerva Mills Ltd.) 4
e A= ofglolA N AW 2Es FER AGRITh?) o] AR
e AwE, Qe o8l A422K19761) Aol ZiFel teiM= <
= ghEelol ARAAIE B 4 GRS BEoR TRk S8 AR
NS BJA e FE Ayt ) =2l =42 9%t 7idoldd
the WL Aotk SLE GRS wdel szl 2Aslel dg
Faehal BEg ol Q= Hido] dffEe] AFAAE A%

Algk Arlekar g7kt 4= Qlck

=

1 O S o’oT =2 ©o
G, QL% oS W Ay U s BEd AuAEel U 2B
o Bolo] SjRow A vt ek Ak 20148 A99F} A Ao,

23) A24ZF NEelA AR A368% A3FE F7hsto] Ao dl= Q= AR ABR(7]
A2 E x| oE Y #AE AL 5 A=E STk A3esx A3E
AR oE Ak A368x A3% A1329] oudt A= 2 o] AT 71
of A-8HA =tk

24) QU= Thele] AT Y VR Eo| RS Beolq BAE oS wo) g
of U4 £=83F Ao|t}. ; Monika Polzin (2021) The basic-structure doctrine and its
German and French origins: a tale of migration, integration, invention and forgetting,
Indian Law Review, 5:1, 45-61,

25) Minerva Mills Ltd. and Ors. v. Union Of India and Ors. (AIR 1980 SC 1789).

26) A NG AFRIAALS] T ol Al viAlshs 2A= AW A3ID, AI39AZ, A43AZ,
Al48AZ, A|368z A4 A|SFE AT

27) Supreme Court Advocates-on-Record Association v Union of India (2016) 4 SCC 1.
; Kadri, Dr. “Judicial Appointments Mechanism in India and Independence of
Judiciary-A Critical Analysis.” Judicial Appointments Mechanism in India and
Independence of Judiciary-A Critical Analysis (December 30, 2017). National Capital

274



QA= AW APAAALEY e 24

gEeel tEUgT BT dusie A9dls BbbHEsIs)
(National Judicial Appointments Commission)®] % o] HQ3=% 45}
FCHA1242 A28, SHARE Ik e o] o] dHEHI AMHE
o] =95 ittt A4S gk 3, 1k o] ol Ao st
ofs, AR AR RIS 71 o)7|Fefd HHlA AddAEE

WA e grshs AsjSo] Yok
C}. QI Sio| 7= 7E Halo] AAE

ARl B SRS BARE BT oA ARt A
A o3l AerE Agoleln o5le AT FAS AP
S WAE S ek SN QlEe] 9ol Abgie] St s|H
% Wele] WHoR olgt e Selg BAAY|L gtk
3 1= ojale] ARAFBIIO] ARHAALIA T Al
2 Aue) /s AelS AN QT e duel JlEpae)
2]

drRe APHT =g, W], Folel), WA, Al 3R

Law Journal 16 (2017).

28) Chandrachud, Chintan. “Constitutional falsehoods: the fourth judges case and the
basic structure doctrine in India.” An Unamendable Constitution? Unamendability in
Constitutional Democracies (2018) : 149-168.

29) & diiflo] PA] Rar AT 2ES ohed Atk A& W A3esx @ &
Fof oAt o]RojX Ei= o] FofR|a1A; F 2 TN, JIHAHIIAESY 4 =
) [M1976E AR @22k ER) AS5EY AlFY o] = o]Fof] ofH A
2E Wl Alad 4= gltk. © 28 siastr] fl8l, of7]ol 7k WA =
HAE Fol 2 2o At & TR 8E AL 5 e I AW
Al Akl oudt A= FA G2e AAET

275



HA=F AI3471(2023)

= e ojsle] B Agel B e AAE Aol ebd
Q= Tele] AR el ETE oS HotlolrkE wat of
Yz Fiotilol S7bEe] AN B GRS AT ek

=5 9197 WA AL Seluele] Rl AUKEE ek 99
kel 9ol o] AAA WHAY AT FROR FANA ¢
o Agpoln], WHAwae] AWAE et JRIAUE Prom ¥
SHA] ghe ARoltk. olefat olfiE Seluele] A9 WA i HxA
Ziolie] AR SIRA el TRsel SAZE Gl 4 qlekan
THBE QEdA =08 WHY JEpxo|ES WY R B AbY
AL s A e B wslel Bak FuAEst F 4 e,

3. A= tifAo] W AT-ESHA tHEHQ MES

QLE Tuelo] ol ot AT Whe] e 917 AR @ vhuA
Q1 AEE A Thea Pk
A, A oA B4 7k ATlE AUk W

E
g Ui" ARIZE Aok lmef oejrt Aol Higt wiAlel He

30) Md. Abdul Malek (2017) Vice and virtue of the Basic Structure Doctrine : a
comparative analytic reconsideration of the Indian sub-continent’s constitutional
practices, Commonwealth Law Bulletin, 43:1, 48-74. ; Andrew J Harding, ‘Is the
‘Basic Structure Doctrine’ a Basic Structure Doctrine?” in Rehan Abeyratne and
Ngoc Son Bui (eds), The Law and Politics of Unconstitutional Constitutional
Amendments in Asia (Routledge 2021).

31) 924, A AN ThEk ApEAALe] ZRs A, WEHeE A2, 2022, 157

32) Navtej Singh Johar v. Union of India, (2018) 10 S.C.C. 1. o] AFAef st zA|SH
e th2o] =Fof ARj=Ee] rt Pratik Dixit, Navtej Singh Johar v Union of
India : decriminalising India’s sodomy law, The International Journal of Human
Rights 24(8), 2020, at 1011. ; $-2|ubetol] A =Ro g2 oSl Zt) o|FA,
ohAlotolAle] Aadrt Azo] WA - Qlwel tivte] Al e HAS FHoR -

276



H
)
O

i

C o
ox,
lo
N
o =
wn [
wm
1o
oX
19 ox
ot
ol
rlo
g
al
ot
=2
N
ol
i)
v
5
2 ox
oX,
flo
r\l

fr o n

)
1o
N oE
_>A‘L'
o
Huo?i
o rlo
N
S %
2 o%
o]
N
ok
= e}
> [

o
s
s
H1
=
2
I
rlo
oflt
E
ox
(NS
o
N
1
o
rlo
2
ox
lo
>
foit
Y
rO
)
do
[
i

i)
Lﬁi
o
=
il
K
rO
r\l
1o
rhy
o2
oX
filo
iz
o
ofr
o
=
£
o
1o
o,
)
_|>i
N
i)
o
)
o 1
dz o
ox

pe
)
s
H1
rE
s
flo
o
fr
2
ox,
o,
i
12
ofy
L
(i
o Mo
N
)
Ko
k1
o UZ
bati)
)
[

r ]
o
H1
=2
>
rr
ox,
I
o i
=)
:(?_l:
N
DY
T
N
ok
2
o,
=2
)
=
e,
oX
ot
o,
o
i
2
ofi
X,

r
st
)
o
il
=
i
ek
i 3
- 4
)
il e
i rlo
20 ﬁ

1o
=
w0
)
o o2
D
e S
o
o
50
(o3
ﬁ; fr
~ o

A A ot

FABAY FRIPZIZ T A2 e AA A 2Fd

=

5

o

=

Aol WS AEE 4 gt Helo] 2, 6A g Al
7%1— 3} I}

o

=

i)
e

>
flo
El
:qo

o X 1o > o mu ol

=
e, AlE ol = ol sl o4de A ARkl

o,
2
ro

o

FHANSS], FHAEAT A3TE, 2021, 271%.

33) Joseph Shine v. Union of India, (2017). ©] ApAo] &3t AAgH 4L tf29o] =7
=0l A= o] Qlct Kala, N B Chandra and Anuradha, A, The Social Impact of the
Supreme Court Ruling on Adultery in India, The ITUP Law Review Vol. IX(3), at 28.

34) d=oA= A 19719 ek Al SRS =steA dAgH Aol g4l
oS ARSI Qe diYe <SHEH - A HPafAlE B3 vjEold F
o] JEjH > A, EAT} AIAG (A, o]& Soz EARI e
71 &0 Ao v AR Al 243K e = qlokal ddskgih oA
2021 JASEY NP2 el 7t =7 YAl 205004 2452 oot
AirlsAR 2ol A 8L e U4l 245714 HE7L S8-E= o147 e
o mlgolgdo] HAH R 23E o] A= sk, o FAofA tiH A s

277



AHE=F A34%(2023)

By
o2

[o
Iz
u
l‘f’
EE
1o
o
e}
=2

rH
A
o

olof o] Sl THHYUL Qlzke] EIS
of L% AJEI9] A EIS el S SRl 915

V. Q= Chgelol Zolis ¥ X

>
toh
=
>
=
fu
s
52 M{N' o
Oll
ol
rr
Jo
oflt
1o
>
L
ottt
u)
o,
L
i—".

4
Aot Wekhda} 2o Fej= Gy
Awo] FolrFAEL AB)E HopAF] AT TS HALS 4
YES AT ARETH ZHe] FHe F3 ok aHE qlwel

Folage 1 A= 2A|RH, nmosq SR #
= o

P>

sole dee maHAR dE S

270 gt FHEA - A A4S FE nlEoldY dAsHES dAST
X v. The Principal Secretary, Health and Family Welfare Department, Govt. of NCT
of Delhi & Anr. Civil Appeal No 5802 of 2022. ; o] F+Z2o] Ut 47l= thao] 2
Aol ZAIS] 71l ok A7, BHEA - A Hgsias B3 nlEeid
SO HHE A, AAEHATE RARATFEIA A53%, 2023, 53-72%.

35) Baruah, P. (2022). Human Dignity in Indian Constitutional Adjudication. In J. Hsu
(Ed.), Human Dignity in Asia: Dialogue between Law and Culture (pp. 21-39).
Cambridge: Cambridge University Press.

36) Deva, Surya, Public Interest Litigation in India : A Critical Review, Civil Justice
Quarterly, Vol. 28, 2009, at 27. ; Mate, Manoj, The Rise of Judicial Governance in
the Supreme Court of India, Boston University International Law Journal, 2015, at 181.

278



Sjak Moo R ol hEUS o) AW a7e gotstel, Akl Hol
Aelell HAS BolshAl seick

4gold= 7}141“4 A e Jﬂe TR QAhABe=-51x). 53] Q=
s Q= AW A1 iAo A8k TRt 7ledes =Sk
o Qe Y ARlze| mEd, S HER PR A HEs A
£ Alefstal 2HAlel A = Q1S A e }Xl oh Rkl f
Shal Iok3® QI il ARIEE AlRlgele] dEe e AT
AApe] AAQl 2R s, B 14%5& ATk Z1ejar gF
oA AuSE = AW A2z ZASH] Felido] o]Fo|R|al itk

2. Q& VHY Bolasol MK

oA Fojidd gt Aoyt FBEST Bdd FEolM
3| o]FoA|AL ok Qo] FolaFd HEAY ARIE oRfleld &

ANz} k.

37) Anuj Bhuwania, Courting the People : Public Interest Litigation in Post-Emergency
India. Cambridge University Press, 2017, at 17. ; A. K. Thiruvengadam. (2013).
Revisiting The Role of the Judiciary in Plural Societies (1987): A Quarter-Century
Retrospective on Public Interest Litigation in India and the Global South. In A. K.
Thiruvengadam, V. Raghavan, & S. Khilnani (Eds.), Comparative Constitutionalism
in South Asia (341 - 369). Oxford University Press.

38) o= Y A21x9] Y-S t}S3} At} 21 Protection of life and personal liberty.
— No person shall be deprived of his life or personal liberty except according to
procedure established by law.

39) o|RIE, Qe A A21x9) WES|A Hstel A8, Ql=AT A21d 23, 2016,
25%.

279



HA=F AI3471(2023)

A, QoA BgRooly Folddo] Fus| offoAm ik 2l
= B4 7|EE BRel Sde] ARl QX eith Thk wHel %
Aol gl PR 7|uelo] BB Bk o] G W

AT Q= PHUL BHLSNMNE A A2lxo] T AFBE

=
Astol AR AFHOR SHHBIL cka) B3] A PEAS A4

A, = divde /\PQ:‘JJ—} AP Feliade IAs)

L
o) [e] [e]
ol et @:&1@— O
S

PEAQ Al TRt Ak QE oS thrlse) AReld WAt
HlEE TAlo] Qlgelw Bshi, ofF A4s| TEHA ke A WA
30| Boole} YIHTEY T SlE MY FAU| olE v A4

FEle] QA Al AN ARIES] TAT AR AT A
2 selstn ikl Yl FARAe] doke M ATSR: ol
=9 AHuoksl wAbo|L HAst 23

=22
shefn ek olst gl ¢l o
spol, A WA LS o] Frjo] i ApEAOR 3T 4 9

%
Y
o g0
o
B
Ay
>
X
fr
2
flo
N
Ay
i)
1o
3

rE
o

40) Badrinarayana, Deepa, The ‘Right’ Right to Environmental Protection: What We Can
Discern From the American and Indian Constitutional Experience (2017). Brooklyn
Journal of International Law, Vol. 43, at 76. ; Arun K. Thiruvengadam, The
Constitution of India: A Contextual Analysis, Oxford and Portland, Oregon, 2017. Z4
Z}e]  A|4ZHFUNDAMENTAL RIGHTS, DIRECTIVE PRINCIPLES AND THE
JUDICIARY)oll A Q1= A4l 71280 APHAIALS] A&of W3t ZAIRE sfiAdo] A
=5o] Slok

41) M.C. Mehta And Anr vs Union Of India & Ors on 20 December, 1986.

42) People’s Union for Civil Liberties v. Union of India & Others (2001) SCC 196.

280



AEel EUol SAEUNA. sHARE =

¥
BTl SMEri WAL Wl ARz} Sleke

o

3. Q= TS sejadof AT FIt

AmolA Felad2 7iQle] HEAR ofyzh ke ARRule] wiFs
ofo] Ilofle FR7 TS FRAL ek Q= e Folad I
oA AR AEE A 2 HElE O S s AR
Atk Ao Folad Ak dHiside TEe S ARele] ddn
712 sfoll gt A, Mo waS 3t ARRlgRE] HiSkE o]Eo]
Ui gl 71osiirks 5849 H7E tiAEolcha0 53] koM &

1
ool TN B9 ARL

>
u=)
~|
N
N
=
1o
6
o
>.
i
©
R
iN‘,
i

ge Aqge s slsE A
T QIEh) AR QECAE Bolade Fole el ofd Zhel o
2o PAska glom, ol Al el wEFoleh WX|Feleh e

43) Olga Tellisv. Bombay Municipal Corporation (1985) 3 SCC 545. ;  Shantistar
Builders v Narayan Khimalal Totame (1990) 1 SCC 520.

44) Indian Young Lawyers Association & Ors. v The State of Kerala Writ Petition(Civil)
No. 373 of 2006.

45) Holladay, Z., Public Interest Litigation in India as a Paradigm for Developing
Nations. Indiana Journal of Global Legal Studies 19(2), 2012, at 555. 555-573.

46) HHZE 9 3¢, Foad A=) Ab} WA AP ATH AFFA, 2017,
250%.

47) HPEA, QLE BoladAe] Lol itiel B4 el obxlolel T 18(3), 2015, 99,

281



AHE=F A34%(2023)

V. Ues

ng

AE FWA ARYel L9 F2 ojFlel W] AR AUSHUA
.59 Q= ojsle} A opele] IEe] sbdl A

1P| g2 st

4 VRS goR et gYshe, fRt Fesin dwe] a3ANE
SEstch et BAelA QlEe] AwolRyt el AuAT AT
2 2%o] itk QLo o] QlE ALY HAE Euishe g
2 4T AP AA gk A A AHAIES Bslel d
MBI FUASAEE B 2220 GRS Arigsigc @
S ole ERe o) J1EY wge] F4S sk, Rk By
o A= ekl ShEshe 9Be st o FEHoRE Qe
gagel AAE QEe] Auak FHEY] RS JHA TS A W

eluefel] T AARES
o SeUfetelA| Fi UE
“%‘d AR AuiAa

3 exd feltetel @

ﬁ_lo

n

= Hael WS W gk g
colele) LS G AUeS ARUEA BT v
2

Hol A7k FHBSRE, FF obrlol Aoje] AYUMIF oe A&

282



o
ap

M = o] AP

1
RIS L

=

=
=

A A7l T

T FHEA

&

AlACIA 71

= e Aeke

|
oh AARE Q= o

o

L A
T 1

o T Aloll

F

XO

[e]
=

T SAARl A= 5

LS

=
=

wjr

=

o|2o g 7|EILZo|E(Basic Structure

7]

=9 AlAAe

=

ettt 2
A =AY TN et FAI0]

37

Doctrine) S T =

=Z 1 O
2 FEg

o

=

|z olg

283



HA=F AI3471(2023)

[Abstract]

A Study on the Practice and Analysis of the Judicial Review
in the Constitution of India

This article aims at examining the constitutional adjudication in India. In
India, one of the major arenas of study thus has been the role of the
Supreme Court, considered one of the most powerful judiciaries in the
world, in ensuring procedural and substantive rights. The Supreme Court of
India is the highest judicial forum and the final court of appeal of India,
established under the Constitution of India, according to which the
Supreme Court is the highest constitutional court and acts as the guardian
of the Constitution. India has an integrated and yet independent judiciary.

The Supreme Court of India has long been thought of as a court for
the common people. This perception is rooted in the Indian constitution,
which grants the Supreme Court original jurisdiction to hear cases alleging
violation of fundamental rights.

Unconstitutional constitutional amendment has been one of the most
popular topics in comparative constitutional law scholarship, specifically
through the lens of the basic structure doctrine. As a judicial limit to
constitutional change, this notion has been created by the Indian Supreme
Court and has spread throughout the world. The impact of the
constitutionalization of administrative law is not limited to changing the

understanding of constitutional rights ; it has had significant consequences
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for how rights have been enforced as well. Article 32 of the Indian
Constitution provides remedies for the enforcement of fundamental rights ;
indeed, taking recourse to the Supreme Court for such enforcement is itself
a protected right. The Indian Supreme Court is widely known for its thrust
towards judicial activism. Given that the birth of public interest
litigation(PIL) in India was connected to the evolution of PIL in the
United States. The focus of PIL in India has shifted from poor to the
middle class and from redressing state exploitation of disadvantaged groups
to pleas for civic participation in governance. The instrument of PIL
became the tool for judicial activism in the environmental field.

By comparing and analyzing constitutional adjudication in Korea and
India, we intend to derive significant implications for constitutional

adjudication in Korea.
Key-words

Supreme Court of India, Constitution of India, Judicial Review, Judicial
Activism, Public Interest Litigation, Basic Structure Doctrine
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No State shall enter into any Treaty, Alliance, or Confederation; grant Letters of
Marque and Reprisal; coin Money; emit Bills of Credit; make any Thing but gold
and silver Coin a Tender in Payment of Debts; pass any Bill of Attainder, ex post
facto Law, or Law impairing the Obligation of Contracts, or grant any Title of
Nobility.

Az (FHH)

A% (Age)zlel S A

2. KETPFY] EAS Wit B 32k Aol 339 i aFEE dE
Aestie ZAE 4= gick

The Privilege of the Writ of Habeas Corpus shall not be suspended, unless when in
Cases of Rebellion or Invasion the public Safety may require it.
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6) A4z (ot 7 R ehyte] BA)
A2 G Ale] AE 9, A1) U 5
L 7 50] ARLE ThE oji FolAE 1 39 Algle] Feaks m
AL 7hick
The Citizens of each State shall be entitled to all Privileges and Immunities of
Citizens in the several States.
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o] ofuwjst T Ei 9ielo] ofat BAG|E 1 42 Q0N FwALY] A
SR =tk
The Senators and Representatives before mentioned, and the Members of the several
State Legislatures, and all executive and judicial Officers, both of the United States
and of the several States, shall be bound by Oath or Affirmation, to support this
Constitution; but no religious Test shall ever be required as a Qualification to any
Office or public Trust under the United States.

§) upEw, w4 71 Ro] Aol o2 B4, nZEYAT, 2006, 46%; Y

g oA Z1Ed 2e] jE]o] wRk 1, RS, 2011, S1H FE.
9) @ F7t pAxY

AMENDMENTS

HePdd A2

Preamble to the Bill of Rights

B Adrolsls 17894 39 4% Fa0] FaAlH 4ol s

Congress of the United States begun and held at the City of New-York, on

Wednesday the fOllITh of March, one thousand seven hundred and eighty nine.

7} 250] PN st FAlo] thpo] 5= oj2ojxl Felo4 1 A9 o
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THE Conventions of a number of the States, having at the time of their adopting the
Constitution, expressed a desire, in order to prevent misconstruction or abuse of its
powers, that further declaratory and restrictive clauses should be added: And as
extending the ground of public confidence in the Government, will best ensure the
beneficent ends of its institution.

2 AoF|oflA] o] 389 29] WAoR tho] 2L ST R
Qaspo 7} o) Zoslo] AQkste] AN Ei ARe] xafo] AL ]3] 43
o] 30 23 WIEEE A9 ALY AR AREA Eo] WASH: Ao vAF
= o15)9] 4 - selo] oJslaint. 3,

RESOLVED by the Senate and House of Representatives of the United States of
America, in Congress assembled, two thirds of both Houses concurring, that the
following Articles be proposed to the Legislatures of the several States, as
amendments to the Constitution of the United States, all, or any of which Articles,
when ratified by three fourths of the said Legislatures, to be valid to all intents and
purposes, as part of the said Constitution; viz.

Aupelalo] ofste] wolem 7} o] Felglo] ofstel vlzH n|PFT AP 7}
Az 9 WY ASE] T etk

ARTICLES in addition to, and Amendment of the Constitution of the United States
of America, proposed by Congress, and ratified by the Legislatures of the several
States, pursuant to the fifth Article of the original Constitution.

SRAY Az (e 2380 1)

ALY gls Fus AU B AREE AY F9NE S HES A
g glok = 8200 A gekre] AT 4 e MY dE 9 159
TAE fIste] Gl FLE = Sl= AYE Ashs HES AFT 5 ok

Amendment ICongress shall make no law respecting an establishment of religion, or

Ol

prohibiting the free exercise thereof; or abridging the freedom of speech, or of the
press; or the right of the people peaceably to assemble, and to petition the
Government for a redress of grievances.
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Amendment IV The right of the people to be secure in their persons, houses, papers,
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and effects, against unreasonable searches and seizures, shall not be violated, and no
Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the persons or things to be seized.
T Asz (Y -AA- A A 2

e, oiEide] 2%t il T V)] SJekA| ke 3 ARl diRsle & ®
= FEoll tisto] AHMA] gh=th. thel, AAG ARG A 55 Fol e S
ol sfiolA = R tolA WA AR BjAE A= Atk FEE F
U3t ol thste] Aoyt AlAof thet S AR A Fom, w7t FAA
20 GlolAE Aol Beldh F1S g ek, AyaRe] ek gt
B, A% EE QS EPsh) gtk E YR By glol, AR ANS BT
B 48Tt etk

Amendment V

No person shall be held to answer for a capital, or otherwise infamous crime, unless

12

~

on a presentment or indictment of a Grand Jury, except in cases arising in the land
or naval forces, or in the Militia, when in actual service in time of War or public
danger; nor shall any person be subject for the same offence to be twice put in
jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness
against himself, nor be deprived of life, liberty, or property, without due process of
law; nor shall private property be taken for public use, without just compensation.
T Aoz (FAargle] A)
e FAF oA, Taele HE7) stoirl = 9l yEo] ng Aste A9Y
Z3E wi el oFh A&gh FuE g Fe, 7140 AT olfof Bl 17|
A, A71oAl 223t Sl thd Hes & A, A7IolA et 5 &
Sl A BAE Alg U dE, A4 WEE flste] Wl =g W
< dgE 7Rk
Amendment VI
In all criminal prosecutions, the accused shall enjoy the right to a speedy and public

13
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m

trial, by an impartial jury of the State and district wherein the crime shall have been
committed, which district shall have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to be confronted with the
witnesses against him; to have compulsory process for obtaining witnesses in his
favor, and to have the Assistance of Counsel for his defence.
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Amendment VII
In Suits at common law, where the value in controversy shall exceed twenty dollars,
the right of trial by jury shall be preserved, and no fact tried by a jury, shall be
otherwise re-examined in any Court of the United States, than according to the rules
of the common law.

15) 2@ ARE (FEa AR Fuel F1)
seket wAES s, Tkt e BelzL, HEsha HAAE Fue
Tetx) sk,
Amendment VIII
Excessive bail shall not be required, nor excessive fines imposed, nor cruel and
unusual punishments inflicted.

16) sA48Y Az (GrlaAe] W)
FE= TIHE AgRe 20| ohro] WRslEE K712 Besln Frjshs A9l
o] dee Aalg &+ ik
Amendment I
A well regulated Militia, being necessary to the security of a free State, the right of
the people to keep and bear Arms, shall not be infringed.

17) 48 AR (200 %9)
B3 Alo] 2ol olmd FeolE 1 4949 o] floli SAFEE 4 gl
AAolle MEo] Hok= el oshA] ghais 498 o gtk

Amendment 111
No Soldier shall, in time of peace be quartered in any house, without the consent of
the Owner, nor in time of war, but in a manner to be prescribed by law.
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o] el 54 HHE FAT AHdol, Aol ik thE oY HHSS Felst
Ak AR R0 A EolAs o Hck.

Amendment IX

The enumeration in the Constitution, of certain rights, shall not be construed to deny
or disparage others retained by the people.

19) +HAH A0z (F:9F =vlo] Histe Hd)

o] Arge] &Jste] =l AYPHA ARAAY, 24 FolA FAHA G2 Ak &4
21} lo] mgit

Amendment X

The powers not delegated to the United States by the Constitution, nor prohibited by
it to the States, are reserved to the States respectively, or to the people.

20) v, Ol A 7124 AACL o234 54, u=dH AT, 2006, 46-47H; E
3l oAt e] 7|2 ko] Walo et ik Wkt 2011, 51-52H
2z,

21) v, nj=mddA 7128 AARE ol82 B4, nl=mdAH At 2006, 47H

22) AW Al3E (=ofAY] #HA)

[1865d 1€ 31¥ 714, 18654 12¢ 64 H|F]

A oo B A =92 AR At 73 HaS w2 gl tiEk A
Hol ofyd = B I U &3k o oA AFEHA Y=ttt
A% A3l A-E dell osto] o] 29| A AP AFHE 7HIth
Amendment XIII [Passed by Congress January 31, 1865. Ratlﬁed December 6,
1865.]

Section 1. Neither slavery nor involuntary servitude, except as a punishment for
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crime whereof the party shall have been duly convicted, shall exist within the United
States, or any place subject to their jurisdiction.

Section 2. Congress shall have power to enforce this article by appropriate
legislation.

T A4z (FUE)

[1866W 6 13 714, 1868 749 9¢ H|F]

A FFTolA SAsHAYU Hstela, 5= wad &ote BE AR
T3 AR I AFshe 529 Aldlot). ojudt F g AlRle] Ed WA
A& Aldtshs MES AGsHAY ARE = glok. ojudt = 243t o] At
oJshA] ghile oWdt Ao RREE Y, A, B ik Ed 4 glon,
I 0 el e owd Al disiAe HEY] F53t e E ARSHA X
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Amendment XIV [Passed by Congress June 13, 1866. Ratified July 9, 1868.]
Section 1. All persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the State wherein they
reside. No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person
of life, liberty, or property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.

Dred Scott v. Sandford, 60 U.S. 393 (1857) At YA Taney?] WA AL, A
A A Al GRS AL Aol B9 ko7 E2FEA FUES AAl8] X
WA, o= 7 530S AEAl SFRTAL sl I =9 ARle® whE AE ov|
ghe e ofud, wEhA] ohE oA G FolAet 22 533 W3 (privileges
and immunities)S QIS 4= gictal 5Fith Lot Dred Scotto] o] 3t = 1
U ThE Rl AFshe o4k 19) WA A9k thE 20| Hel i A
), ml5E] =R mofle AlRlo] ofER Ax T Al o o vl
= A= 3 2(diversity jurisdiction)& AI7]E 5ol {lrkal FHsIATHIES,
uls AR A 3TA AAIEY] Y 3, d¥=S, 2011, 255-2569 ).
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Amendment XV [Passed by Congress February 26, 1869. Ratified February 3, 1870.]
Section 1. The right of citizens of the United States to vote shall not be denied or
abridged by the United States or by any State on account of race, color, or previous
condition of servitude.

26) =ATH A9 (A EXH) [1919¢ 69 49 714, 1920 84 18
L 35T AR SEAL UL olfR FETOI Fof ofsle] AR Ei
97 gpect,

2. Aosl= AAT URoll Astod o] 25 AlYY AE 7HITh
Amendment XIX

[Passed by Congress June 4, 1919. Ratified August 18, 1920.]

The right of citizens of the United States to vote shall not be denied or abridged by
the United States or by any State on account of sex.
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Congress shall have power to enforce this article by appropriate legislation.
27) MR, UlSENAL 7)) Ao} ol 24 B, ST, 2006, 48 £
vl 1B Bgel Welol B 3, WellT, 2011, 53548 H
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9t} Rotunda/Nowako]| w2 22 Hz] BEAL 1798<9] Calder v.
Bul3) A4 Chase thiate] ofsiA A&o= 7€ AA#7Ee] &
A QIAHEEA)ol e ofdeiar Har Qo3 ZejolmALt o, As
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28) Black’s Law Dictionary 7th ed., St. Paul, Minn.: West Publishing Co., 1999, p.683.

29) WA, vl=FYA 2R A} AW QAR ohF ALl Aele) =&
=<7, WHeh=3%, 2013, 265-266H; Erwin Chemerinsky, Constitutional Law, New
York: Aspen Law & Business, 1997, p.638 ZF=.

30) 3 U.S. 386 (1798).

31) Ronald D. Rotunda/John E. Nowak, Treatise on Constitutional Law Vol. 2, St. Paul,
Minn.: West Publishing Co., 1992, pp.427-428.
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1905, Lochner v. New York ¥2(198 U.S. 45 (1905))o)| 4] <aL-gAeFS A|2A8 A
2(right to enter into an employment contract)’™= A A4z HFAEH ‘&
(liberty)’ 9] dH-2 A AAA He(substantive right)eal TASHHA, HALZA7HS
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powen)®] FAIS ooz Folgia AAFez=N A G Aol HAA 2
ARES ANk 19379, o iesAte] AAUTS s =S gk Washington
FHS glel o2 A3t West Coast Hotel v. Parrish 2(300 U.S. 379 (1937))0]%
AAA ARAGES B ol AR AATFA BEHE] et dude] 2A=
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2 GoollA AR AREGR S AEA oyt dE AATIAY FAs=
F03 A3t ZAUA PRBD)E A8E o] & ZolrhAs, v AdAHY o
Holl AR ot Ao EAH- AAA ARAREZ 57 Aoz &gt &
A&, FHEAT, 2009, 6-7TH Fx).

AREaL 232 G #lEo] 34T AAE Fl BE AlRPIA 282 RS aT7d &
o, &2 A& WA Wgol it 7782 ofEks HolAl At He] AAA 2
Az}2o| tjst v]zte] ¢Jct Bruce N. Morton, “John Locke, Robert Bork, Natural Rights
and the Interpretation of the Constitution”, 22 Seton Hall L. R. 709 (1992), at 756.
Jerome Barron/Thomas Dienes, Constitutional Law 4th ed., St. Paul, Minn.: West
Publishing Co., 1999, p.191.

AAA] AARel 22 I HAAIZE E8ERE JAE HEol oEshe 2, £471%
o] MFERIL ARMR BlYA ol wR AL /1S Ao upet el &)
o571 e 5 = FRAEA WEzFTh o3t REFE ZET) wAF ARl A
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ARG oA 5 Gl PHEoRA 4 Aozel gt et 9l ol gl
(B, w3 A Sel AARIA ohUg Hele] B A A
223 =4 Aoxe] ozt BAE, FHEATL, 2009, 11-129¥; Lawrence E.
Mitchell, “The Ninth Amendment and the Jurisprudence of Original Intent”, 74
Georgetown L. J. 1719 (1986), at 1727 Z=x).
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o] AN} 7Y, AARE AL, 2007, 285H Fhx.

37) 497 USS. 261 (1990).

38) 394 U.S. 618 (1969).

39) 383 U.S. 663 (1966).
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Chemerinsky, Constitutional Law, (New York: Aspen Law & Business 1997), p. 639
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o= AsfEE= J. Kelley, Comment, Unenumerated Rights - Substantive Due

Process, The Ninth Amendment, and John Stuart Mill, Wisconsin Law Review, 1971,
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46) John Choon Yoo, Our Declaratory Ninth Amendment, 42 Emory Law Review, 1993,
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[Abstract]

The Structure of the Individual Rights of the U.S.
Constitution and the Standard of Judicial Review: Focusing
on case law on Fundamental Rights

Due to changes in social phenomena and values, new fundamental rights
risks may arise at any time that are difficult to capture in the existing
system of fundamental rights. Articles 10 and 37(1) of the Korean
Constitution and the 9th Amendment of the United States Constitution
confirm the possibility of new fundamental rights that are not enumerated
in the Constitution but can be protected.

The U.S. Supreme Court has developed fundamental rights as areas that
are not explicitly mentioned in the Constitution, but are important
components of liberty and whose infringement is subject to strict scrutiny.
Fundamental rights are derived from the Fourteenth Amendment and the
Ninth Amendment.

The U.S. Supreme Court has recognized fundamental rights such as the
right to vote, right to travel, access to the courts, and the right to privacy,
and the standard of review is generally, but not always, strict scrutiny.
Some critics have pointed to the rigidity of the test, the lack of
substantive constitutional analysis, and the lack of internal consistency.

The system of fundamental rights in the U.S. Constitution and examples

of fundamental rights under the U.S. Supreme Court's precedents can be a
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good reference when considering whether the Korean Constitutional Court
should recognize new fundamental rights in response to changes in social

phenomena.
Key-words

Fundamental Rights, Fourteenth Amendment, Ninth Amendment, Strict
Scrutiny Standard
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[Abstract]

Review of the constitutionality of vaccination programs by
public authorities

Vaccination is a major means of responding to infectious diseases.
However, there is controversy as to how far it will be permissible to
mandate or indirectly enforce vaccination. This article examines the
conditions under which public power-led vaccination programs that mandate
or indirectly force vaccination can be constitutionally justified, referring to
legislation and precedents in Germany and other countries.

As a vaccination program is implemented, the supply of vaccines is
standardized and systematized, hospitals or institutions to administer
vaccinations are designated, and a cost-sharing system is established among
them. This makes large-scale vaccination possible. If this is guidance,
recommendation, advice, etc. to achieve the purpose of establishing public
health or maintaining personal health, it does not restrict the individual's
fundamental rights under the Constitution. However, the more people who
get vaccinated, not only helps individuals achieve immunity, but also helps
achieve herd immunity. Therefore, most vaccination programs include
measures to induce the expansion of vaccination by imposing
disadvantageous legal measures on unvaccinated people. Since this approach
based on legal force limits basic constitutional rights, it is necessary to

review whether this approach is constitutionally justified.
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The Constitutional Court must understand that legislators and public
authorities introduced measures based on limited information and
knowledge about infectious diseases and vaccines at the time, but must
determine whether they have substantially and sufficiently considered the
information and knowledge from experts. In addition, the Constitutional
Court should look at the advantages of securing individual health and
public health achieved by spreading vaccination and the characteristics of
the people or fields involved in specific measures. These advantages must
be weighed against the disadvantages of those subject to legal sanctions.
Through this, it is possible to determine whether it is constitutionally
justifiable for a vaccination program to mandate or indirectly force

vaccination.

Key-words

infectious disease, vaccination, vaccine, public health, COVID-19
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